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‘ } (ma * 
2 *% | 


ical Bank, in oppo 
nima, -©o6r a SPH 


: ts ' 2efeet 
Bun. 0-7 a 4 d Et. 
aia : Ft Le do arieve, : Pin Bee Lugidoa fet gsét 


éteminsing ¢ ss-claim for ack: S8ek eas eae 
72 Filed stip. hae the motion of SAICI to disniss the Chemical Bank's 
cross claim, etc. now ret. on a 13-72 is adjourned to 6-20-72. ' 
r extending Cc 's time to oomcla nt 


Jun.12- 


ti. wid t r ar." Orne ao § S Aedetewcks arc.er 


UU12. sc “rder 


continued next page 
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n 26-72 
n 26-72 


PROCEEDINGS 


led ificate of Mailing Summons and com nt, by xm 
requested addressed to: 
OSurpiy Re P 


Villagio Face 

Mess ans, 
Leone 
as Agent 

Via Consolare Pompea 33 


Ves 
Villargio Pace 


es Agent of Sociedad Anonima de Inversions Comnerciales e Industria 
Pompea, 33 


i) 
Qc 
°o 

oO 

~ 
4 


Kessina, Italy 
leone Bosurgi,; 
as Trustee for Sociedad Anonima de Inversions Monmers tales e Indust; lales 


Via Consolare Pompea, 33 


Enilio Zosurgi 
2s Agent of W. Sanderson &¥ ons 
Pompea, 29 


-jedad Anonima de Inversicns Comme reieles -eindustr: 


P Ne ‘ c ; 
ustee for Sociedad Anonina—de laversiens—Commerctaies e ind triaies 
Via Consolere Pompea,-2? 


io. Bosu>ga 


1 C onsalare Pompea, 29 
Villagio. Par 
Messina, Ita 

Filed summons with m no return noted. ' 

Filed summons with mars al's rete Served Leone Bosurgi,as Agent ;and Emilio Bosurgi 

as Agent, (nine surmons) on 6/2/72; 
Servec W.Sanderson & Sons by W."osenberger on 6/24/72. by Dodge & Olcott, ince 
bes pad " Fritzsche Pros.inc, 

Emilio Bosurgi, aS Executcr on 6/23/12. by Boris h-stelanetz, 2 services). 

Fst.of Adriana Bospmgixhy, heres Kostelanetz on 6/23/72; and Sociedad Anonsna 

de Inversions,etc. by Samuel Gottlieb, as Apent, and by Bernard Beitel,as +Fe! 


S=uncutor. of-theZstate of pdiena Bosurgi | yA 


<p 


i ecclte VSe LeOn 2OSuF™ 
poet t ot ita RY 2 S| pres. 

<< LOGY 

| Dat 

Jue 


L jer thet deft : 
terdes to 7-21-7 ‘t =: ad 
110-72 Fis. oan. order that celt ted 5-17-72 Ses 
- 
SOOCHRICOAKA. NCW rete ont ve 
22 bas *C.. =D... ¢n mation fi withtray.. So Crsere2.—Srieant<s 
1-72 ‘ j Answcr_of defeird oty.de orc and 3rd _oty,claims. 
1-72 i tns.er of deft. Lociedad Anohina 42 _invere: 1. @ indis. te enevers 
co-clatpt. _ 7s 
- 4 Certitieste f “giline.summons ef comr.aint ov rez Saved. v. sl, 
% n receint renuest2i oddresse? to: 
~tedzeqg Anonime de Iversiens Cormerciales e Tnastriales 
Calie Fararuay lebe 
Marea ABO Lt ae em pay Deacaint #305073 = 
Witsvideo, <rumay sss Recs sakooilercenent. on §- W.-72 ¢ 
: = re 
11 31-72 Filed novice of rejection of a suonlemental ‘mended Summons and Amencec 
coma int of pltff. 
Posurgi on 


S ons with Marshal's return--Served ‘Pnilo 
7-25-72 


‘3 
2 tod nltfi's novice to take  aeestn and request: for prodict1on of documents 
“i from defte Ranedict Ginsberg on 10-2 “136 , et ac 
ste 5-73 stad pltr’'s notice to take dexosition and request “or h, srikarme terete: dozunenta 
rom tefte Sociedad Anonima de Inverstones Commsrciales @ -rcuses cosiaibaetie ‘ 
t,1B-73 | Siled afdvt of: notice of motion for 2 protective crder restraining the pitff,tron 
taking the deposition of Ben nedict GinsbergeeekételI30-73 at 2:15 DeMe 
A b=<74 cijad notice by Senedict Ginsberg ta susnend cenosition ty Benedict sinsberge 
rae ie sim} OULTT? ufAavt. oy David P. Land in onposi:)on +o moz-on by defte 
a ~~ to stay hisgeposition, atce . 
Fah Led ates. & paar ~ extending time for deft. Sociedad »~nonima De Invers.enes ' 
nercisles e striales ("Scica" to comply of move for a protective 
to 11-14-7236 


st for Procuctionof Documents 


et, Je 
30-73 iled reply afdvte of Benedict Ginsberg deft appearing pro-s@e 1” Sup! 


motion for a protec tive orderee 
o WtF Tt Sited jor that tne *ime for daft, Soriedad fnonina De _mMmverzionies 
© Tncastriales. ('SAICI") to comply for apart ectave Orsay etice 
»xtanded up to. re incluting the ith « following the en vry OF an j 
2 j I SFr» Je 


order 2s indicatede _ 

hov 15-73 Filed “Affidavit of 2enedict Ginsber; to bring to the attention of thi 
Court the a decision of th dean ellate Divisio on of the Supreme Court as indicatede 

Nov 15-73 Pitas memo endorsed on “motion Sjled 10=18-73. Since the governrent has Der radbsed 

ne State Court Action to reach such a point that attorney's fees are to be sets 

“pequesthd protective order will be granted until such a determination has been 

mace in the state court,.’So rdered. fy, Je MAIL) NOL ISES « ; 

riled stip & order that defte Sociedad Anonima de inversiores Cormerciales e 
tndustriales! time to move for a protective order is extended to 12-li-73- 


30 ordered= DUFFY, Je 
Anonima de Inversiocres Commerciales e Industriales i 
i") affdvt. and order to show cause for an order staying 


» lh-73,. Filed defte Soci 
Pete 12-20-73 at 10:00 o'clock 


(herrinatter 
tions and discovery nerein by pltrfe 


deposi 
in the Torencone NUTFY, Je ee ia 
Nurs J. hearing bemin and consluseds Cn daft. Saici orcer +o snow couse : 


o ol)ws 3 ia "Qy DUP: 
2-U:-73, to stay depositions and discovery by plt<f ena vacating the notice vo 
for oroauction of documents served oy plirte on 


‘re Genositions * reosest 


— aA . md 
Ses ee a Al * OPS a4 Ly fp 4 ees gba 


ALCLe 


DATE PROCEEE 
Saretetr : r , 
7.4% 1 -Fb100 dsfts op-bicct onan cary wont S anced for — 
J i- ‘ j monima De Ir ales 
oathast ion for 
Jan23<7 era “ 
127; Ginsberg. for 3sirg 
Feb Lhe meicre iucfy, .’, for mary tgs me ot 
ED. 
9/-7 f its x rs mat 
indicted .. 
Fah. "= t YOe notice of motion for an order 
Pes. Pe? f i QSpor. of its notion for suwary 
‘ a oF enedist Ginsbarg’s motiom-po> an order 
azthorizing him to tribute finds held ty him in escrows 
Te | ilad ¢ ‘ States in oprosition te moticn For marr 
=7, iedad_tnonima—ce—Inversiones_conereiales_e industriales stetenent} 
{3 to jtule 9 (g)e 
me fe ; “et ae ; 2 ° r 
1 7 Gefte aici in suport of its notion for , summary judgment and 
to } 
De bers 
So serie Ginberg 's re 
Gment-in su =n yy aa motion to ai 5 “the comp! as 
oy -7/ ¢ 
ir. 7h Pi “Cn ‘ltr! 's statement pursuant to Rule 9 (g) in response to deft. Benedict 
insberg’s motion for summary juggment. 
‘ O-7h F> oo 
Apre 10-7 f°" sd plt?f's supplemental merorandum of law in response to (1) the reply brief 
by Saici and its Rule 9 (g) statement and (2) the reply brief by 
Benedict Ginsberg and his rule $ (g) statement. 
ore IS-7h' Filed deft. Chemical Jank's reply memorandum to memoranda of pltif. and deft. 


Spre 16 
Pe 2 7=7k 


25-7k 


be 25-75 1 / 


‘ z nst Bosurei Bas) is vacated. So ordere?- NUE FFY, Je (e/a) 
re Pt=7st Fired ers anata oP appeal? Ga tan) ds reat ete Sod Peed Bacon Tes 
fas meiled tof iarnsboregs Gost! eb, bevitenr? tole= Senerict tinsberr Send 
ravathp ine & Moora. Htered= b=2zt=75- t 
spr2c-75> Filed Affiuvit of Peneaict Ginsberg (one of defts herein) apoe ring pro sa and | 
| Cojsct to Des amen the crder of Feb 25-1975 etc, as indicated. 
‘ay 29-75 Filed Selchdnaee Satete 4 Memo. of law in Support Of tts applieatton far 
| stay discovery, etc. received by U.S. Atty. on [2-14-73 T 
fay 29-74. Filed U.S. Govt's Memo. of law in support of application to proceed !with 
| discovery. Copy received defts on Dec. 20-73. 
May 29-45 Filed memo..on_ behalf of Sociedad Anonima,etc. Filed in court Jan 18-77. 


| 


ae. 


Yenddict 


yinsberg 

Filed sup ent es 

Filed plttt Ocak “and in support of 

issue of material fact to be triede 

Filed deft. “enedict Ginsberg's affdv*. in ffdvt. 6 

F iled d Opinion # 419): and Orders for the reasons stated=- Sociedad Anonima de 

versiones Comerciales e Industriales ( hereinafer "SAICi") motion for 

ry_judgment_is granted and the comnlaint against it is dismissed= the 

"S$" motion for summary judment is denied=- Ginsterg's mot ion for surnmry 
udement is granted in so far as the complaint arairst sherg is_dis 

cher ical sees) s motion for summary judgment is granted and “the conptaint 
against Chemical Bank is dismirsed.- the order ¢7 thi« Count cated 3-16-72; 
setting up ‘ae escrow account in ia matter is vicated* = q the default 


oF behalf of deft. Benediat Ginsb 


contention 


response to af 


Vavid P. Land, 


pairs is a yenutre 


missedié= 


T 
| 
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COMPLAINT DATED MAROH 2, 1971 
UNITED STATES DISTRICT COURT 


SOUT:ERN DISTRICT OF NEW YORK 
SOC OT OS COE SOT Me OHNO Oe Dew enews De wwes aw ow X ( yy 
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A & 
UNITED STATES OF AMERICA, . 3 5/9. 
Plaintiff, : ‘ / // 
, VERIFIED 
ve COMPLAINT 
7/ Civ. ¥ > fF 
LION EOSURGI AND EMILO BOSURGI : sal 
Aa focuulo.e Or 2): CSTAIs OF ‘ 
ADRIAA LCCURGI, ULCEASED, AND ; 
CiISHICAL ENIX AS STATUTORY ESCUTOR 
OF TIE ESTATE OF ADRIANA BOSURGI, ; 
ECTASC) s £20 
LEON BOSURGI AND EMILO BOSURGI, : 


Defendants. : 


PDO SOS OS OSS OS SSS OSES OSES EE SEESER EEO DOK 


Plaintiff, United States of America, by its 
attorney, Whitney North Seymour, Jr., United States Attorr:~ 
for the Southern District of New York, for its complaint 


herein alleges upon information and belief, as follows: 


1, This is a civil action to foreclose 
certain tax liens of the United States against certain 
property within the jurisdiction of this Court. 

2. This action is commenced pursuant to 
Sections 7401, 7403 and 7404 of the Internal Revenue Code 
of 1954 at the direction of the Atterncy Coneral of tic 
United States with the authorization and direction and at 


the request of the Commissioner of Internal Revenue, a 


? 


H 10 
delegate of the Secretery of the Tressury of the United 
States. 
3. This Court has jurisdiction of this 


action under 28 U. S$, Code 1340 and 1345 and under Section 


-eanenrt Ddee <ueQihe tee “a 


7402(a) of the Internal Revenue Code of 1954. 
4, On information and belief, Adriana Bosurgi, 
a nonresident alien, died on March 27, 1963, having 
epproximately $1,000,000 in securities in a security account 
at the defendant, Chemical Bank (hereafter the Bank). No | 
nonresident estate tax return was filed by or on behalf of é 
the estate, 
5. On information and belief, defendants 
Leon fosurgi and/or Emilo Bosurgi instructed the Bank to 
sell the securities and deposit the proceeds belonging to 
the Estate of Adriana Bosurgi to an account in the name o- 
the defendants, Leon Bosurgi and Emilo Bosurgi. 
6. On information and belief, the defendants, 
Leon Bosurgi and Emilo Bosurgi, instituted an action against 
the Bank, in the Supreme Court, New York County, Index No. 
7939-66 in connection with certain advice the Bank gave to 
Leon Bosurgi and Emilo Bosurgi with respect to the funds 
in their account at the Bank and pursuant to a settlement 
of this action, the Bank will pay to the defendants, Leon 
Bosurgi end Emilo Bosurgi, the eum of $215,000. 
7. As provided for by law, on March 2, 1971, 


a delegate of the Secretary of the Treasury of the United 


sph acta dade: 


13 :an 
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A 1] 
States made four jeopardy assesements arising out of the 


estate tax liability of the Estate of Adriana Bosurgi, 
deceased, as follows: first, an assessment against Leon 
Bosurgi and Emilo Bosurgi es Executors of the Estate of 
Adriana Boeurgi; second, agsinst Chemical Bank as Statutory 
Executor of the Estate of Adriana Bosurgi; third, acainst 
Leon Bosurgi as transferee of assets of the Estate of 
Adriana Bosursi; and fourth, against Emilo Bosurgi as 
transferee of assets of the Estate of Adriana Bosurgi, each 
assessment being in the amount of $403,938.78 in estate tax, 
$100,997.20 in penalty and $161,794.74 in interest; and the 
total of each assessment being $666,720.72, plus interest as 
provided by lav. Notice of the afore- cnzioned asses<: 

ond demand for the payment thereof was made by the fcercto™ 
or his delegate on March 2, 1971, but there is still due 
and owing the assessed enount plus interest as proviced by 
law. 

8. On information and belief, the transfer 
of the amount to be paid by the Bank to the defendants, 
Leon Bosurgi and Emilo Bosurgi, pursuant to their secttle- 
ment of the civil action in the Supreme Court, New York 
County, herein described will jeopardize the collection of 
estate taxes due and owing to the plaintiff, United States 


of America, 


ee 
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WHEREFORE, the United States of America, 
plaintiff herein, prays as follows: 

(1) That this Court issue a temporary 
restraining order and preliminary injunction restraining any 
payment by the Bank to the defendants, Leon Bosurgi and Emilo 


Bosurgi, and further proceedings by the said defendants in 


the state court action herein described; ' 
(2) That this Court adjudge and decree th-t j 

the defendants are indebted to the United States of America 

in the sum of $666,780.72, plus interest, es provided by 

law; 4 


(3) That this Court adjudge and decree that 
the United States of America has valid and subsisting lien: 
for its tax clau.; 

(4) That this Court foreclose the licens of 
the United States of America against the amount the Bank 
will pay defendants Leon Bosurgi and Emilo Bosurgi under the 
settlement of a civil action in the Supreme Court, New York 
County, Index No, 7939-66; 

(5) That this Court order the Bank to 
deposit any money to be paid under its settlement with the 


defendants Leon P ». 74 and Emilo Bosurgi in an interest- 


bearing account pending « determination of the United States 
of America's claims; and 


-— 7 N 
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(6) That this Court grant such other and 
/ 


different relief as seems just and proper under the 


circumstances, including the costs of the plaintiff herein. 
. 


Dated: New York, New York 


March 2, 1971 


WHITNEY NORTH SEYMOUR, JR. 
7 United States Attorney for the 
Southern District of New York, 
Attorney for Plaintiff 


By: 
MICHAEL I. SALTZMAN 

‘Assistant United States Attorney 

Office and Post Office Address: 

United States Court House 

Foley Square 

New York, New York 10007 


Rp ee ee 


ysa<338-241 h\ 14 
VERIFICATION | . 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK $ 66.: 


SOUTHERN DISTRICT OF NEW YORK) 


MICHAEL I. SALTZMAN, being duly sworn, deposes 


and says that he is an Assistant United States Attorney 


for the Southern District of New York, and as such has 
charge of the above-entitled action; taat he has read 
the foregoing complaint 

and knows the contents thereof, and 


that the same is true Of hig own knowledge, except as 


to those matters herein stated to be alleged on informa- | 


tion and belief and that as to those matters he believ: 
tt to be true. 

That the sources of deponent's information 
and the grounds of f belief are official records and 
files of the United States. 

xPhatithe cess wy siabecker ECR ARE CERY 
sotepowerbosmdrmet ce y 


HictiakL 1. SALIZMAN 
Assistant Urited States Attorncy 
Sworn to before me this 


2nd dey ofiimreh 1971. 


Wi TF? ff PRANNON 


Kore 
. t Naw Yoru? 


Ca P hi acal 
: ~ York County 
» Merch 30, 1971 
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URITED STATES DISTKICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Sener ene PON Gd Gar 


UNITED STATES OF AMERICA, 


biseet ee, : 
TEMPORARY 
-v- oe 3 RESTRAINING 
ORDER AND 
LEON BOSURGI AND EMILO BOSURGI ORDER TO SHOW 
AS EXECUTORS OF THE ESTATE OF : CAUSE 
ADRIANA BOSURGI, DECEASED, AND “f 
CHENICAL BANK AS STATUTORY EXECUTOR 7/ civ f iy 
OF THE ESTAS OF ADRIANA BOSURGI, : 


DECEASED: AND 
LEON BOSURGI aND EMILO BOSURGI, 


Defendants. 


SOO 2 SE S&S 8G OG BSS SESBBSBBSSSE PED 8LSSlSSBSSGQEA -x 


Upon motion o. cuie“tnited States Attorney for ti.. 
Southern District of tiew York, and the annexed verificJ 
complaint, let the above named defendants show sone, betore 
this Court at 10:00 o'clock in the forenoon on theshen-day 
of March, 1971, or as soon thereafter as counsel can be 
heard, in Courtroom 506, United States Courthouse, Foley 
Square, New York, New York, why a preliminary injunction 
should not be issued restraining the defendant Chemical 
New York Bank from paying over to the defendants Leon Bosurri 
and Emilo Bosurgi the sum of $215,000, and directing the 
detendant Chemical New York Bank to deposit the afore- 
mentioned fund of $215,000 in an interest bearing account 
pending a final determination cf this action; and it is 


further 


3 


o 


A 1b 
ORDERED that the defendant Chemical is hereby 


restrained from transferring to any person, including but 
not limited to the other defendants herein, their attorneys, 
agents employees or others associated with them, any property 
whatsoever, including but not limited to any amounts payable 
pursuant to any settlement agreement or order in this action 
pending in the Supreme Court, New York County entitled 
Leon Bosurgi and Emilo Bosurgi v. Chemical New York Ban’, 
Docket No. 7939-66, pending the hearing and determination 
of the motion for the preliminary injunction herein; and 
it is further 

ORDERED that che defendants Leon Bosurgi and 
Emilo Bosurgi, their attorneys, agents, employees, or ot:.--. 
associated with them, are hereby restrained from trans{e.- 
ring to any person or from themselves from the jurisdiction 
of this Court any amounts received in the settlement of the 
above described action now pending in the Supreme Court, 
New York County pending the hearing and determination of 
the motion for the preliminary injunction herein; and it 
is further 

ORDERED that service of a copy of this order and 
the verified complaint herein upon cefendants shall be ma: 
on or before 5:00 P.M. on the 2nd day of March, 1971, anda 
such service shall be deemed good and sufficient service 
hereof, 


Dated: 


New York, New York 
March 2, 1971 


Pe 
dour 


W) 
: United States Attorr 


Attorney for 


Attorney for 


{ — 


» notice that the within 
uted for settlement and si 
2 Honorable 

3 District Judge, at the office 


Er 20m 601, United States Cour 
Square, Borough of Manhatta 
York, tm the Pay of 

°n o’clock in the noo 

after as counscl can be hear 
, 19 

Unite tates Attorne 


Attorr for 


Attorney jor 
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SOUTHERN DisTRICT OF NEW YORK 


Ve 


AS EX? 
ALRTIUA Cz, * 
siege SO CAL STATUTO.N fe Pe) Ces, 
OF THe FSTATL OF ADRIANA 7OSURGI ° Af 

DECEASED; AND LECA BOSURGI AND \ {° MAR 10 197) 


~ 
aa 
o 


EMILO BCSUR GI, Pefenis-ts ’ 


el > FARES Fi Firs re opp r* —. OF 

f ++ ee — ey ere Terr 

Civ. ~ 
WadIhby Loxrd SLYBUUR, JA, My Ib 
TEL. 264.55 525- United States Attorney ; 
2646321 Attorney for U.S.A, 

Due service of a copy of the within is here baat 

by admitted 


New York, , 19 


Attorney for 


Attorney for 7 
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ANSWER, COUNTERCLAIM AND CROSS*CLAIMS BY CHEMICAL BANK 
TED MARCH 12, 1971 


UNITED STATES DISTRICT COURT 


| SOUTHERN DISTRICT OF NEW YORK 


TP SPR Or’ 


I le ail ie ede 4). le | eld 


Plaintiff, 


LEON BOSURGI AND EMILO BOSURGI 
AS EXECUTORS OF THE ESTATE OF : 
ADRIANA BOSURGI, DECEASED, AND : TE Civ. 928 
CHEMICAL BANK AS STATUTORY EXECUTOR : 
OF THE ESTATE OF ADRIANA BOSURGI, : ANSWER, COUNTER- 
DECEASED: AND H CLAIM AND CROSS- 
LEON BOSUHKGI AND EMILO BOSURGI, : CLAIMS OF 

: DEFENDANT 


Defendants, CHEMICAL BANK 


ESTATE OF ADRIANA BOSURGI, DECEASED, 
AND BENEDICT GINSBERG, ESQ. 


Additional Defendants 
to Counterclaim and 
Cross-Claim for 
Interpleader. 


Defendant Chemical Bank, sued herein as an alleged 


Statutory Executor of the Estate of Adriana Bosurgi, 
deceased, for its answer to the complaint: 

1. States that it is without knowledge or infor- 
mation sufficient to form a belief as to the truth of the 
averments of paragraphs 1 through 3 thereof, except that 
(a) this action purports to be a civil action to foreciose 
certain tax liens of the United States against certain 
property within the jurisdiction of the Court; (b) the 
action purports to have been commenced pursuant to the 
sections of the Internal Revenue Code of 1954 referred 


to in paragraph 2 of said complaint at the direction of 


. is “ ‘ 


‘ 


EPs Ae ERE 7 TEFL CY NF , 
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the Attorney General of the United States and with the 


| authorization and direction and at the request of the vom- 


| New York Trust Co.; that on May 10, 1966, a complaint was 


missioner of Internal Revenue; and (c) jurisdiction is pur- 
ported to arise under the sections of the United States Code 
and the Internal Revenue Code of 1954 referred to in para- 
graph 3 of said complaint. 

2. States that it is without knowledge or infor- 
mation sufficient to form a belief as to the truth of the 
averments of paragraph 4 thereof except that, as of March 27, 
1963, there were held by defendant Chemical Bank in a cus- 
todian account in the name of Adriana Bosurgi with a power 
of attorney in defendants Leone Bosurgi and Emilio Bosurg1 
securities having a value of approximately $1,000,000 as of 
such date. 

3. Denies the averments of paragraph 5 thereof, 
except that in or about April 1963, defendant Leone Bosurgi 
instructed defendent Chemical Bank, pursuant to the afore- 
said power of attorney, to sell the securities in the cus- | 
todian account in the name of Adriana Bosurgi, to close that | 
account and open a new custodian account Jointly in his own 
name and in the name of Emilio Bosurgi, and to deposit in 
such account new securities purchased with the proceeds 
realized from the sale of securities held in the custodian 
account in the name of Adriana Bosurgi. 

4, Denies the averments of paragraph 6 thereof, 
except that on March 14, 1966, a summons was served on 
defendant Chemical Bank in an action in the Supreme Court of | 


the State of New York, County of New York, Index No. 7939/66,| 


entitled Leone Bosurgi and Emilio Bosurgi v. Chemical Bank 


served on defendant Chemical Bank in said action; and that 


o 


A 


on September 15, 1970, said action was settled pursuant 


to a stipulation on the record of said Court and respect- 


| fully refers the Court to the summons, the complaint and 


|| the stipulation on the record in said action for their 


contents. 
5. States that it is without knowledge or infor- 
mation sufficient to form a belief as to the truth of the 


averments of paragraph 7 thereof, except that on or about 


| March 2, 1971, and on or about March 4, 1971, defendant 


Chemical Bank received four Notices of Levy (Form 668-A), 
each dated March 2, 1971, and a Statement of Tax Due IRS 
(Form 17-A) dated March 2, 1971, respectively, and respect- 
fully refers the Court to said Notices and Statement for 
their contents. 


6. States that it is without knowledge or infor- 


mation sufficient to form a belief as to the truth of the 


averments of paragraph 8 thereof. 


AS AND FOR A FIRST AFFIRMATIVE DEFENSE, AVERS: 
7. At the time that defendant Chemical Bank 
received and acted upon the instructions referred to in 
paragraph 3 hereof, it did not know or have reason to 


know that Adriana Bosurgi had earlier died. 


AS AND FOR A SECOND AFFIRMATIVE DEFENSE, AVERS: 
8, The jeopardy assessment as to defendant 


Chemical Bank was and is arbitrary and capricious and is, 


therefore, without force or effect. 


A 21 
AS AND FOR A COUNTERCLAIM AND CROSS-CLAIM FOR 
INTERPLEADER AS TO CLAIMANTS UNITED STATES OF AMERICA, 
LEONE BOSURGI AND EMILIO BOSURGI, INDIVIDUALLY AND AS 
EXECUTORS OF THE ESTATE OF ADRIANA BOSURGI, DECEASED, 
ESTATE OF ADRIANA BOSURGI, DECEASED, 
AND BENEDICT GINSBERG, ESQ., AVERS: 

9. This is a counterclaim and cross-claim for 
interpleader pursuant to Rule 22 of the Federal Rules of 
Civil Procedure and Title 28, U.S.C. §§ 1335, 2361 and 2410 
for a determination of adverse claims to a sum of $215,000. 

10. The jurisdiction of this Court is founded on 
Title 28, U.S.C. §§ 1331 and 1340, the interpleaded claims 
arising under the internal revenue laws of the United Statesj 


| 
Title 28, U.S.C. §§ 1332 and 1335, there being the requisite | 


diversity of citizenship among the claimants; and the ancil- 
lary jurisdiction of this Court. The matter in controversy 
exceeds, exclusive of interest and costs, the sum of $10,000. 
ll. Defendant Chemical Bank is a banking corpora- 
tion duly organized under the laws of the State of New York. 
12. Defendants Leone Bosurgi and Emilio Bosurgi 
(named in the complaint herein as Leon Bosurgi and Emilo 
Bosurgi), sued herein individually and as executors of the 
Estate of Adriana Bosurgi, deceased, are citizens of Italy 
and/or Argentina. 
13. Additional defendant Estate of Adriana Bosurgi , 
deceased, is a citizen of Italy. | 
14. Additional defendant Benedict Ginsberg, Esq., 
is a citizen of the State of New York. \ 
15. In connection with an action pending in the | 
Supreme Court of the State of New York, County of New York, | 


v. Chemical Bank New York Trust Co., a stipulation of settle+ 


ment was entered on the record providing for the payment by | 


“« . | 
+ ’ | 


. aaes 


ae 


. 
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defendant Chemical Bank to defendants Leone Bosurgi and | 


Emilio Bosurgi, subject to certain conditions, of the sum 
of $215,000. 

16. Defendant Chemical Bank has in its possession | 
the sum of $215,000 to be paid to defendants Leone Bosurgi 
and Emilio Bosurgi as set forth in paragraph 15 hereof. 
Pursuant to an order to be settled before Hon. Dudley B. 
Bonsal, a Judge of this Court, on March 18, 197i, the fore- 
going sum is to be paid to Benedict Ginsberg, Esq., to be 
held in custodia legis. 


17. Plaintiff claims tax liens with respect to 


the sum referred to in paragraph 16 hereof as set forth in 
the complaint herein. 

18. Defendants Leone Bosurgi and Emilio Bosurgi in 
their individual capacities claim that they are the rightful 
owners of the sum referred to in paragraph 16 hereof free 
and clear of any lien or interest of plaintiff. 

19. Additional defendant Estate of Adriana Bosurgi , 
deceased, and defendants Leone Bosurgi and Emilio Bosurgi, 
as executors of said Estate, may claim an interest in the 
sum referred to in paragraph 16 hereof on behalf of said 
Estate, said sum being in settlement of claims against 


defendant Chemical Bank involving assets which may have been | 


derived from securities held at defendant Chemical Bank in 


a custodian account in the name of Adriana Bosurgi and which 
may have been the property of Adriana Bosurgi at the time 
of her death. 

20. Additional defendant Benedict Ginsberg, Esq., 
claims a right to receive $78,491.32 as attorney's fees in 


connection with his representation of defendants Leone 


CTT TS? =e” 


A 23 
Bosurgi and Emilio Bosurgi in the action referred to in 
paragraph 15 hereof from the sum referred to in paragraph 16 
hereof, notwithstanding any lien or interest of plaintiff 
or of any other claimant in said sum. | 
21. Defendant Chemical Bank may have an interest 
in the sum referred to in paragraph 16 hereof by reason of 
the claims asserted against Leone Bosurgi and Emilio Bosurgi,| 
individually and as executors of the Estate of Adriana 
Bosurgi, deceased, in paragraphs 22 through 36 hereof. 
AS AND FOR A SECOND CROSS-CLAIM AGAINST DEFENDANTS 
LEONE BOSURGI AND EMILIO BOSURGI, INDIVIDUALLY AND 
AS EXECUTORS OF THE ESTATE OF ADRIANA BOSURGI, 
DECEASED, AVERS: 
22. The complaint avers, in substance, that this 


is a civil action to foreclose certain tax liens of the 


United States against certain property within the jurisdic- 
tion of this Court; that Adriana Bosurgi, a nonresident 
alien, died on March 27, 1963, having approximately 
$1,000,000 in securities in a security account at defendant 
Chemical Bank; that a nonresident estate tax return was not 
filed by or on behalf of the estate of Adriana Bosurgi; 
that defendants Leone Bosurgi ‘(sued herein as Leon Bosurgi) 
and/or Emilio Bosurgi (sued herein as Emilo Bosurgi) instrue- 
ted defendant Chemical Bank to sell the securities and | 
deposit the proceeds allegedly belonging to the Estate of 
Adriana Bosurgi in an account in the name of defendants 
Leone Bosurgi and Emilio Bosurgi; that, as provided by law, 
on March 2, 1971, a delegate of the Secretary of the Teéapury 


of the United States made a jeopardy assessment arising out 


of the alleged estate tax liability of the Estate of Adriana 


Bosurgi, deceased, against defendant Chemical Bank as an 


‘ 
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alleged Statutory Executor of the Estate of Adriana Bosurgi 
in the amount of $403,988.78 in estate tax, $100,997.20 in 
penalty and $161,794.74 in interest, tne total being 
$666,780.72, plus interest as provided by law; and that 
notice of the aforesaid assessment and demand for the pay- 
ment thereof was made by the Secretary or his delegate on 
March 2, 1971. 

23. Defendant Leone Bosurgi, acting in concert 
with defendant Emilio Bosurgi, pursuant to a power of 
attorney in defendants Leone Bosurgi and Emilio Bosurgi, 
instructed defendant Chemical Bank to sell the securities 
in the account referred to in paragraph 22 hereof, to close 
that account and open a new custodian account in his own 
name and in tne name of Emilio Bosurgi, and to deposit in 
such account new securities purcnased with the proceeds 
realized from the sale of the aforesaid securities. 

24. At the time the instructions referred to in 
paragraph 23 hereof were given, defendant Chemical Bank did 
not know that Adriana Bosurgi had earlier died and was not 
advised of her death by either of defendants Leone Bosurgi 
and Emilio Bosurgi. 

25. Defendant Chemical Bank acted in accordance 
with the instructions of defendant Leone Bosurgi referred 
to in paragrapn 23 hereof, and defendants Leone Bosurgi and 
Emilio Bosurgi thereafter gained and exercised full control, 
benefit, use and enjoyment of all the assets previously 
eld in the account in the name of Adriana Bosurgi without 
having paid any federal estate taxes that may have been, or 
may be, due the United States of America in respect of the 


estate of Adriana bosurgi. 


| 
| 
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26. In the event that plaintiff recovers judgment 
against defendant Chemical Bank, said defendant is entitled 
to judgment against defendants Leone Bosurgi and Emilio 
Bosurgi, individually and as executors of the Estate of 
Adriana Bosurgi, deceased, for the amount of any such 
judgment. 
AS AND FOR A THIRD CROSS 
LEONE BOSURGI AND a URGI, INDIVIDUALLY AND 


AS EXECUYORS OF THE ESTATE OF ADRIANA BOSURGI, 
DECEASED, AVERS: 


AIM AGAINST DEFENDANT 
5S) 


or 


27. Defendant Chemical Bank repeats and reavers 
the averments of paragraphs 22 through 25 hereof as if fully 
set forth nerein. 

28. Defendants Leone Bosurgi and Emilio Bosurgi 
well knew when Leone Bosurgi gave the instructions referred 
to in paragraph 23 hereof that Adriana Bosurgi had earlier 
died. 

29. In purporting to act pursuant to the power 
of attorney referred to in paragraph 23 hereof without dis- 
closing the antecedent death of Adriana Bosurgi, defendant 
Leone Bosurgi, acting in concert with defendant Emilio 
Bosurgi, committed fraud and deceit upon defendant Chemical 
Bank. 

30. In the event that plaintiff recovers judgment 
against defendant Chemical Bank, said defendant is entitled 
to judgment against defendants Leone Bosurgi and Emilio 
Bosurgi, individually and as executors of the Estate of 
Adriana Bosurgi, deceased, for the amount of any such 


judgment. 
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AS AND FOR A FOURTH CROSS-CLAIM AGAINST DEFENDANTS 
LEONE BOSURGI AND EMILIO BOSURGI, INDIVIDUALLY AND 
AS EXECUTORS OF THE ESTATE OF ADRIANA BOSURGI, 
DECEASED, AVERS: 


31. Defendant Chemical Bank repeats and reavers 


the averments of paragraphs 22 through 25 hereof as if fully 


set forth herein. 

32. If the securities in the account referred to 
in paragraph 22 hereof were the property of Adriana Bosurgi 
at the time of her death, defendant Leone Bosurgi, in 
concert wich defendant Emilio Bosurgi, acted as an executor 
of the Estate of Adriana Bosurgi, deceased, in giving the 
instructions referred to in paragraph 23 hereof. 


33. In the event that plaintiff recovers judgm nt 


sy 


] against defendant Chemical Bank, said defendant is entitled 


| to judgment against defendants Leone Bosurgi and Emilio 


Bosurgi, individually and as executors of the Estate of 


Adriana Bosurgi, deceased, for the amount of any such 


judgment. 
AS AND FOR A FIFTH CROSS-CLAIM AGAINST DEFENDANTS 

LEONE BOSURGI AND EMILIO BOSURGI, AVERS: 

34. Defendant Chemical Bank repeats and reavers 
the averments of paragraphs 22 through 25 hereof as if fully 
set forth herein. 

35. Having obtained full control, benefit, use and 


enjoyment of the assets in the account in the name of 


| Adriana Bosurgi, defendants Leone Bosurgi and Emilio Bosurgi 


are constructive trustees c such assets if such assets 
were the property of Adriana Bosurgi at the time of her 
death. 


36. In the event that plaintiff recovers judgment 


against defendant Chemical Bank, said defendant is entitled 


| 
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to judgment against defendants Leone Bosurgi and Emilio 


Bosurgi for the amount of any such judgment. 


WHEKEFORE, defendant Chemical Bank demands: 
(1) judgment dismissing the complaint in the 
above-entitled action as to it with costs; 
(2) with respect to its counterclaim and cross- 
claim for interpleader, that: 
(a) the Court enter an order joining the a 
Estate of Adriana Bosurgi, deceased, and Benedict 
Ginsberg, Esq., as additional parties defendant | 
to the said counterclaim and cross-claim for | 
interpleader, 
(bo) the Court issue its process for all 


claimants pursuant to Title 28, U.S.C. § 2361; 


(c) the Court require plaintiff, defendants 


Sag en 


and additional defendants to interplead their 
respective claims; and 

(d) judgment be entered determining (1) the 
claimant or claimants entitled to the sum of 
$215,200 herein referred to and (ii) the amount 


-o which each such claimant is entitled; and 


(3) with respect to its second, third, fourth 


and fifth cross-claims, that, in the event that plaintiff 


recovers judgment against defendant Chemical Bank, said 


defendant recover judgment over and against dcfendants 


Leone Bosurgi and Ewilio Bosurgi, individually and as 


executors of the Estate of Adriana Bosurgi, deceased, 


with costs. 


March 12, 1971. 


CRAVATH, SWAINE & MOORE 


by 
John W. Barnum 


A member of the firm 


Attorneys for Defendant 
Chemical Bank, 
1 Chase Manhattan Plaza, 
New York, N. Y. 10005 
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AFFIDAVIT BY BENEDICT GINSBERG, ESQ. DATED MARCH 18, 1971 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


De tte ERS AOE Maree a re Fe ee eae ie HE agi ee A= X 
UNITED STATES OF AMERICA, 
Plaintif?, SUPPLEMENTAL AFFIDAVIT 
IN SUPPORT OF 
-against- COUNTER ORDER 
LEON BOSURGI and EMILIO BOSURGI, as 71 Civ. 928 
Executors of the Estate of Adriana 
Bosurgi, - ceased, and CHEMICAL BANK, 
et al., 
Defendants. 
PO rey ae ae gO eee Le ee ee ee yh Ae SES X 


‘(ATE OF NEW YORK) 
COUNTY OF NEW YORK ) 


BENEDICT GINSBERG, being duly sworn, deposes and says: 

I am the attorney for the plaintiffs in an action 
instituted in the Supreme Court of the State of New York, 
County of New York, in which LEO BOSURGI and EMILIO BOSURGi are 
plaintiffs and CHEMICAL BANK NEW YORK TRUST COMPANY is the 
defendant. 

I submit this affidavit in response to the affidavits 
of HOWARD G. KRISTOL, dated March 16, 1971, and March 17, 1971, 
in support of a counter-order submitted by him on behalf of 
CHEMICAL BANK. 

Mr. Kristol concedes that his proposed caunterorder 
is not in compliance with the Court's decision on the argument 
of the motion. His affidavit of March 16 states: 

"After hearing counsel for plaintiff, counsel 

for defendant Chemical Bank and Mr. Ginsberg, 


the Court denied plaintiff's motion on the 
condition that the settlement sum of $215,000 
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be delivered to Mr. Ginsberg for the pur- 

pose of purchasing certificates of deposit 

of Chase Manhattan Rank, such certificates 

thereafter to be held by him subject to 

further order of the Court." 

The proposed order which I submitted is consistent 
with the foregoing. Mr. Kristol's reason for submitting a 
proposed counter-order which is not consistent with the foregoing, 
is that after the conclusion: of the hearing, I informed him that 
I was counsel for the Bosurgi brothers in the state court action, 
T was not authorized to appear for them in the present action, 
and that it was my belief that Messrs. Kostelanetz and Ritholz 
would be appearing in the action in due course on behalf of the 
Bosurgi brothers. 

Mr. Kristol then refers to the fact that when, on the 
third day after the argument of the motion, he attempted to serve 
upon me, and upon Messrs. Kostelanetz and Ritholz, a cross-claim 
of interpleader by Chemical Bank against the Bosurgi brothers, 
both I and the Kostelanetz firm refused to accept service on the 
ground that we had not been authorized to appear on behalf of 
those defendants. 

Mr. Kristol concludes thst our refusal prematurely to 
appear presents some sinister conduct on our part and that the 
Court should therefore permit his clients to retain the proceeds 
of the state court settlement, in the form of certificates of 
deposit, rather than have me retain them in accordance with the 
terms of the stipulation of settlement entered into and dictated 


on the record in the Supreme Court actim. 
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Mr. Kristol also complains that my proposed order does 
not caomtain any recital or direction that I should hold the 
settlement proceeds and states "it would seem that Mr. Ginsberg 
ne Longer seeks to have the Court grant that relief" (par. 7, 
Kristol affidavit of March 16). 

My proposed order recites precisely what the Court said 
and what everybody understood at the conclusion of the argument, 
to wit, that the motion was denied with leave to the Bosurgi 
brothers to take such proceedings in the state court action as 
may be appropriate under the stipulation of September 15, 1970, 
"except that the proceeds of said settlement shall not be dis- 
bursed without further order of this court”. 

The stipulation recites that the proceeds of the settle- 
ment are to be paid to me and held in escrow with the entire 
amount of the settlement to be in the form of certificates of 
deposit. I saw no need to repeat in my proposed order, the terns 
of the stipulation, a copy of which was attached to the affidavit 
that I submitted in opposition to the order. 

I regret the necessity of burdening the court with 
this further affidavit, but in view of the unwarranted as well as 
inaccurate conclusions upon which Mr. Kristol's affidavits are 


based, there was no alternative. 


Benedict Ginsberg 
Sworn to before me, this 


18th day of March, 1971. 


PAUL TEICHMAW 


Public, State of N 
: No, 90-3047015 we on 
vali bee In Nateau County 


Notary 
Q 


tore 


USA=338 
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-184 - NOTICE OF SETTLEMENT - Judge's Signature | / 
GMM 
UNITED STATES DISTRICT COURT 3/91 
SOUTHERN DISTRICT OF NEW YGRK ° R a / 


t NOTICE OF 
rr SETTLEMENT 
"92 Civ. 928 


LEOM BOSURGI and EMILO BOSURGI, 
Executors of the Estate of 
Adriana Bosurgi, Deceased, and 
CHEMICAL BANK, et al., 


Defendants. 


eee cue aceccesenncncnnannanacnmmemenl, 


PLEASE TAKE N@TICE that the within Order 


will be presented for settlement and signature to the 


Honorable Dudley B- Bonsal, United States 


District Judge, at the office of the Clerk, Room 601, 


United States Court House, Foley Square, Borough of 


18th day of 


Manhattan, City of, N Yerk, on the 
y Of 8 4 after 


March, 19712 | at SOF§B o'clock in the BOFEnoon, or as 


soon thereafter as counsel can be heard. 


Dated: ew xork, Mn 
Yours etc. 


WHITMEY MORTH SEYMOUR, JR. 
United States Attorney for the 
Southern Dist f New York 
Atterney for taited states 
Office & Post Office Address: 
United States Court House 
Foley Square 
Borough of Manhattan 
City of New York, N.Y. 10007 
fel.: 264-6321 
TO: 
Howard J. Kristol, Esq. 
Cravath Swaine & Moore 
1 Chase Manhattan Plese 
New York, New York 


Benedict Ginsberg, Beq. 
475 Fifth Avenue 
New York, Mew York 


| 
| 
| 


MIS tab 
71-0572 


UNITED STATES DISTRICT CouRT 
SOUTHERE DISTRICT GF New YoRK 
lt le 


UNITED STATES OF AMERICA 


PRDER 
71 Civ. 928 


-Ve 


~ 


LEOW BOSYRGI and EMILO BOSURGI, 

as Executors of the Estate of 
Adriana Rosurgi, Deceased, and : 
CHEMICAL BANK, et al., 


Defendants. t 


The motion of the United States of America for 
4 preliminary injunction having been made upon the 
verified complaint of the United States of America, and 
having come on for a hearing before the Honorable 
Dudley B. fonsal, United States District Judge for the 
Southern Vistrict of New York, and upon oral argument of 
counsel for plaintiff, defendant Chemical bank, and 
Benedict Ginsberg, Eaq., it is hereby 

ORDERED that the motion of the United States of 
America for a preliminary injunction is denied subject 
to the following: 

(1) That within ¢ days from the date of entry of 
this order, defendant Chemical Bank pay over to Benedict 
Ginaberg, attorney for the defendants leon and Emilo 


Bosurgi in 4 proceeding in the Supreme Court, New York 


cunty, New York, entitled Leon and Emilo Bogurgi v. 
Chemical New York Bagk, Docket No. 7939/66, the eum of 


MIS :eb 
71-0572 
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$215,000, which sum is the amount tc be paid under 
a settlement entered into by sad between the parties 
to the said State court action; and further 

(2) That the said Benedict Ginsberg, Esq. 
purchase with the said $215,000, certificates of 
deposit of the Chase Manhattan Bank; and further 

(3) That the said Benedict Ginsberg, Esq. 
have end hold the said certificates of deposit in 
escrow subject to and impressed with any and all 
liens of the United States of America, and subject 
to any further order of this Court which may be made 
with regard to the rights of the United States of 
America, and any other claimant to the said $215,000. 


Dated: New York, Mew York 


¢ 
March // , 1971 


= - 
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CROSG-NOTICE OF SETTLEMENT BY BENEDICT GINSBERO ESQ. DATED MARCH lz, 1971 
POSED NOT ISSUED 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee ae a RR eS rece eer ier ar ae Te 


UNITED STATES OF AMERICA, 
CROSS-NOTICE OF 
Plaintiff, SETT LE MEN T 

v. 71 Civ. 928 
LEON BOSURGI and EMILO BOSURGI, 
as Executers of the Estate of Adriana 
Bosurgi, Deceased, and CHEMICAL BANK, 
et al., 


Defendants. 


PLEASE TAKE NOTICE, that the within order will be presented 
for settlement and signature to the Honorable Dudley B. Bonsal, United States 
District Judge, at the office of the Clerk, Koom 601, United States Court House, 
Foley Square, Borough of Manhattan, City of New York, on the 18th day of 
March, 1971, at 4:30 o'clock in the afternoon, or as soon thereafter as 


counsel can be heard. 


Dated: New York, New York, 
March 12, 1971. 


Yours, etc., 


BENEDICT GINSBERG 
Attorney for Defendants 
Leone Bosurgi and Emilio Bosurgi 
475 Fifth Avenue 
New York, New York 10017 
MU 3-7079 
TO: 
WHITNEY NORTH SEYMOUR, JR., ESQ. 
United States Attorney for the 
Southern District of New York 

Attorney for United States 

United States Court House 

Foley Square 

New York, New York 10007 


HOWARD G. KRISTOL, ESQ. 

CRAVATH, SWAINE & MOORE, ESQS. 

Attorneys for Defendant Chemical Bank . 
1 Chase Manhatian Plaza MAR 19 1974 
New York, New York 10005 


Vint low Al i CKNGS 


So. Olmi, QE N.Y, 


‘7. 1 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
e: Sgt ts te ete Sle te wee ae Se 


UNITED STATES OF AMERICA, 
Plaintiff, ORDER 
v. 71 Civ. 928 
LEON BOSURGI and EMILO BOSURGI, 
as Executors of the Estate of Adriana 
Bosurgi, Deceased, and CHEMICAL BANK, 
et al., 


Defendants. 
o - - = det” an a wah ie ee ae ee ee ae a ae ae .- 2 @ a 


The motion of the United States of America fora preliminary 
injunction having been made upon the verified complaint of the United States 
of America, and having come on for a hearing before the Honorable Dudley B. 
Bonsal, United States District Judge for the Southern District of New York, and 
upon oral argument of counsel for plaintiff, defendant Chemical Bank, and 


Benedict Ginsberg, Esq., it is hereby 


ORDERED, that the motion of the United States of America fora 


preliminary injunction is denied, and it is further 


ORDERED, that the parties in an action in the Supreme Court of the 
State of New York, County of New York, entitled LEONE BOSURGI and EMILIO 
BOSURGI, Plaintiffs, against CHEMICAL BANK NEW YORK TRUST COMPANY, 
Defendant, Index No, 7939/1966, may take such proceedings therein as may be 
appropriate under the terms of the stipulation dated September 15, 1970, except 
that the proceeds of said settlement shall not be disbursed without further order 
of this Court. 


Dated: New York, New York, 
March Piep 6b 8 


| 
i] 
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DEMAND FOR JURY TRIAL DATED MARCH 22, 1971 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
-against- 


LEON BOSURGI AND EMILO BOSURGI 


AS EXECUTORS OF THE ESTATE OF 


,_ ADRIANA BOSURGI, DECEASED, AND :; 71 Civ. 928 
| CHEMICAL BANK AS STATUTORY EXECUTOR : 
OF THE ESTATE OF ADRIANA BOSURGI, : DEMAND FOR 


DECEASED: AND : JURY TRIAL 
LEON BOSURGI AND EMILO BOSURGI, : 


Defendants, 
-and- 


ESTATE OF ADRIANA BOSURGI, DECEASED, 
AND BFNEDICT GINSBERG, ESQ., 


Additional Defendants 
to Counterclaim and 


Cross-Claim for 
Interpleader. 


PLEASE TAKE NOTICE that defendant Chemical Bank 
demands a trial by jury in the above-entitled action of all 


issues triable by jury. 
March 22, 1971. 


CRAVATH, SWAINE & MOORE, 


Atto ys for Defendant 
Che al Bank, 
One Chase Manhattan Plaza, 
New York, N. Y. 10005 


) 


| TO: 


WHITNEY NORTH SEYMOUR, JR., ESQ., 
United States Attorney for the 
Southern District of New York, 

Attorney for Plaintiff, 
United States Court House, 
Foley Square, 
New York, N. Y. 10007 


BENEDICT GINSBERG, ESQ., 
475 Fifth Avenue, 
New York, N. Y. 10017 


MESSRS. KOSTELANETZ & RITHOLZ, 


52 Wall Street, 


New York, !'J. Y. 10005. 


CLERK OF THE ABOVE=NAMED COURT. 


hay 
. 
/ - a 
i : 
(Y 
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' 
NOTICE OF APPEAL BY CHEMICAL BANK DATED MARCH 2&4, 1971 t 
_TERBSPROT OF THE DISTRICT COURT'S MARCH 18, 1978 ORDER 
—~T COURT 
{CT JUI } 
i 
THERN DI T OF NEW YORK 4 
; 
3 
TAT h RICA, : s 
° Va . ' 
lai iff, - Ss 
: R'en« { ‘ ' 
i = mT alll : 
74 ; | 
N ; SSD. oF XC i 
; ee ce ee 
A » AN 
LPs ike , + , 
if are Jf - | t 
J > . ANI 7] IV 4120 5 
N SURGI : MILO B RGI, ‘ 
L 
Defendants, NOTICE APPEs i 
-and= | 
: ‘ 
] A f NA URGI, DECEA dy t 
iL Ww s Jie J, Ewes 
Additional Defendants : F 
to Counterclaim ana 
Cross-Claim for 
Tut plcader 
' 
PLEASE TAI JTICE that defendant emi le 
| ’ ; oe t 
ihnereby appeals to tre United States Court of Appeals fur t 
I » 
the Seconu Circuit from so much of an order entered in thi: } 
i ; 
| - Pane 7 of 
faction on Mareh1§, 1971, as directs defendant Ch L 
i 
Bank to pay over the sum of $215,000 to Benedict Cin ? 
i} 
Waren 24) 1971, 4 
i ' | ' 
} : 4 
i CRAVATH, SWAINE & MO , { 
V Attorneys for Defendant | ' 
| Chemical Bank, ' 
} . One Chase Manhattan ria, | H 
| New York, N. Y. 1 
' 
ba 
{ 
I 4 
WHITNEY NORTH SEYMOUR, JR., ESQ., | 
\ Vniced States Attorney for the i 
Soutnern District of New York, 
Attorney for Plaintiff, 
United States Court House, ‘ 
Foley Square, ij 
\ New York, N. Y. 10007 | 
{ seeinneniiie cieiiemmatbiiee 
Ht BENSDLCT GINSBERS, LSQ., | 
475 FAftn 4yenue, | 
New York, N. Y. 10017 
\ 
\ 
MAR 31 1971 
UNtrinad Si ike gerne +t } 
.. CER. X. 
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IS:eb AFFIDAVIT BY ASSISTANT UNITED STATES ATTORNEY 
71-0572 MICHARL 1. SALTZMAN DATED APRIJ. 19, 1972 


t 
of %) \\\ | 


UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


UNITED STATES OF AMERICA 


ar AFF LDAVIT 
I 
Docket Ho. 
LEON BOSURGI and 
EMILO BOSURGI, as Executors of zaacese 
tue Estate of Adriana Bosurgi, : 9 /-13¢¥ 
Deceased, and CHEMICAL BANK, 
et al., 
De fendants lacs 
eeeewe#e««s2s 2s 8&@ @ as - — = — oo a ce zx 


STATE OF WEW YORK ) 
se! 
COUNTY OF WEW YORK ) 

MICHAEL I. SALTZMAN, being duly sworn, 
deposes and says: 

1. I am om Assistant United States Attoraey 
in the office of Whiteey Morth Seymour, Jr., United States 
Attorney for the Southers Bistrict of Mew York, ettormey 
for the United States of America, end am in charge of, 


and femilisr with the eaptioned action. 


MIS :eb 
71-0572 n Al 


2. The Goverment instituted the captioned 
action to reduce jeopardy aseesements of estate taxes 
agaiast Leon Sosurgi end Emile Bosurgi (hereinafter 
referred to as ("the Bosurgi Brothers"), as statutory 
executors and transferees of the Estate of Adriana 
Bosurgi, and also against the Chemical Bank es 4 
statutory exeeutor. The first ebject of the action was 
to prevent the amount of the settlement of en action in 
the Supreme Court, New York County, Mew York (Docket Mo. 
7939/66), between the Bosurgi Brothers and the Chemical 
Bank from being transferred, in whole or in part, outside 
the United Suates, or otherwise being transferred in 
derogation of the rights of the United States. 

3. Om March 2, 1971, the Government obtained 
en order temporarily restraining the consummation of the 
eettlewent pending « hearing on its motion for « 
preliminary injunction. In its motion papers, ° oe 
Government requested that the District Court order thet 


the amount of the settlement be held by Chemical Benk 


MIS :eb r 
71- 0572 p 42 


in the form of interest-bearing certificates of 
deposit, pending .khe C.urt's “‘etereimation of the 
Government's rights to tk~ <wm.. 

4. On Maria s. 1% Judge Bonsal denied 
the Goverament's = * «= *. « preliminary injunction. 
The order he ai. < «izes Chemical Bank to pay the 
amount .f the settlem»: te Bemedict Ginsberg, Esq., 
@ prospective claisaz: to tis fund, or @ portion 
thereof, as the attorney for the Bosurgi Brothers in 
the State court action. Yowever, the order also 
designates Benedict Gimsbery as custodian only; requires 
his to purchase certificates of deposit, and requires hiz 
further to hold these certificates ewbject to the 
Government's liens and to eay further order of the Court. 
Accordingly, it is the Government's pesition (a) tht its 
interests a”. protected under the order of the Court, 
despite the fact that the Court denied the specific relief 


prayed for in its motion for a preliminary injunctica, 


MIS:eb 
T1-0572 


and further (b) that it has no objection to the 
payment of the amount of the settlement into Court, 
as Chemical Benk requests, so long as the payment is 
made in the form of certificates of depesit or similer 
interest-bearing securities. 


MICHARL 1. SALTZMAN é 
Ascistamt Gaited States Attorney 


Sworn to before me thie 


(7 day of April, 1971 
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+ ory 
Ciuiizy States Cc sctol Appeals = 


SECOND CIRCUIT 


a 


. Stated Te,*. of the United States Court of Appeals, in and for the Second Circuit, held at 
the United States Courthouse in the City of New York, on the twenty-first day of 


oe one thousand nine hundred and seventy~-one,. 


NN. HENRY J. FRIENDLY, 
HON. J. JOSEPH SMITH, 


HON. ROBERT P. ANDERSON, 


Circuit Judges 


Unitc. States of Amcrica, 


Plaint iff-Appellee, 


Appeal fruu. the United States District Court for the Souther 
Dist of New Yor. 
This cause cme on to be heard on the transcript of record from the Uaiicd States District: Court 
* the Southern District of .ew York , and was argued oy cvussel. 
ON CONSIDERATION WHEREOF, it is now hereby ordered, adjudged, and decreed that 


the -OF. -£ of said District Court be and it nereby is 


A. DANIEL FUSARO, 
Cler« 


APR 27 1971 


UNIT 1) STATES ATTORNGL 
y 


~ OL ts. ¥, 
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AMENDED ANSWER, COUNTERCLAIM, AND CROSS-CLAIM BY CHEMICAL BANK 
TED MAY 1), 1971 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


| UNITED STATES OF AMERICA, ; | 


| 


Plaintiff, : | 
-against- : 


| LEON BOSURGI AND EMILO BOSURGI : 
| AS EXECUTORS OF THE ESTATE OF : | 

| ADRIANA BOSURGI, DECEASED, AND : 

| CHEMICAL BANK AS STATUTORY EXECUTOR 

(OF THE ESTATE OF ADRIANA BOSURGI, 
DECEASED; AND | 

LEON BOSURGI AND EMILO BOSURGI, : | 


Defendants. : ones 
| d x 
are . 71 Civ. 928 


ESTATE OF ADRIANA BOSURGI, DECEASED, 
| AND BENEDICT GINSBERG, ESQ. . AMENDED ANSWER, 
| , : ‘ COUNTERCLAIM: AND 


Additional Defendants ' CROSS-CLAIMS OP 


DEFENDANT 
to Counterclaim and : E 
Cross-Claim for : CHEMICAL BANK 


Interpleader, 


-and- 


Third-Party Plaintiff, 
| -against- 


LEONE BOSURGI AND EMILIO BOSURGI, 
INDIVIDUALLY AND AS EXECUTORS OF 
THE ESTATE OF ADRIANA BOSURGI, 


| CHEMICAL BANK, 
DECEASED, : 


| Third-Party Defendants. : 


Defendant Chemical Bank, sued herein as an alleged 


Statutory Executor of the Estate of Adriana Bosurgi, 


Deceased, for its answer to the complaint: 
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1. States tha: it is without knowledge or infor- 


mation sufficient to form a belief as to the truth of the 
averments of paragraphs 1 through 3 thereof, except that 
(a) this action purports to be a civil action to foreclose 


certain tax liens of the United States against certain 


| property within the jurisdiction of the Court; (b) the 


action purports to have oeen commenced pursuant to the 
sections of the Internal Revenue Code of 1954 referred to 

in paragraph 2 of said complaint at the direction of the 
Attorney General of the United States and with the author- 
4zation and direction and at the request of the Commissioner 
of Internal Revenue; and (c) jurisdiction is purported in 
arise under the sections of the United States Code and the 


Internal Revenue Code of 1954 referred to in paragraph 3 


| of said complaint. 


2. States that it is without knowledge or infor- 


imation sufficient to form a belief as to the truth of the 


averments of paragraph 4 thereof except that, as of March 27, 
1963, there were held oy Chemical Bank New York Trust Company 
later merged with defendant Chemical Bank pursuant to an 

agreement of merger effective February 17, 1969 (hereinafter 


referred to as "defendant Chemical Bank's predecessor"), in 


1a custodian account in the name of Adriana Bosurgi witn 4 


power of urney in defendants Leone Bosurgi and Emilio 


Bosurgi ser s having a value of approximately $1,000,000 
as of such dace. 


3. Denies the averments of paragraph 5 thereof, 


except that in or about April 1963, defendant Leone Hosurgi 


| 
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instructed defendant Chemical Bank's predecessor, purportedly 


pursuant to the aforesaid power of attorney, to sell the 


securities in the custodian account in the name of Adriana 


i gosurgi, to close that account and open a new custodian 


account jointly in his own name and in the name of Emilio 
Bosurgi, and to deposit in such account new securities pur- 
chased with the proceeds realized from the scale of securities 


held in the custodian account in the name of Adriana Bosurgi. 


4. Denies the averments of paragraph 6 thereof, 
except that on March 14, 1966, a summons was served on 
defendant Chemical Bank's predecessor in an action in the 
Supreme Court of tie State of New York, County of New York, 
Index No. 7939/66, entitlec Leone Bosurgi and Emilio Bosurgi 
vy. Chemical Bank New York Trust Co.; that on May 10, 1966, 

a complaint was served on defendant. Chemical Bank's predeces-~ 
sor in said action; and that on September 15, 1970, id 
action was settled pursuant to 4 stipulation on the record 
of said Court and respectfully refers the Court to the 
summons, the complaint and the stipulation on the record in 
said action for their contents. 

5. States that 4t is without knowledge or informa- 
tion sufficient to form a belief as to the truth of the 
averments of paragraph 7 thereof, except that on or about 
March 2, 1971, and on or about March 4, 1971, defendant 
Chemical Bank received four Notices of Levy (Form 668-A), 
each dated March 2, 1971, and a Statement of Tax Due IRS 


(Form 17-A) dated March 2, 1971, respectively, and respec~ 


fully refers the Court to said Notices and Statement for 
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their contents. 


6. States that it is without knowledge or infor- 


| mation sufficient to form a belief as to the truth of the 


averments of paragraph 8 thereof. 


AS AND FOR A FIPST AFFIRMATIVE DEFENSE, AVERS: 


7. At the time that defendant Chemical Bank's 
| predecessor received and acted upon the instructions 
referred to in paragraph 3 hereof, it did not know or have 


| reason to know that Adriana Bosurgi had earlier died. 
| 
| 
AS AND FOR A SECOND AFFIRMATIVE DEFENSE, AVERS: 

8. The jeopardy assessment as to defendant 


| Chemical Bank was and is arbitrary and capricious and is, 


| thexefore, without force or effect. 


AS AND FOR A COUNTERCLAIM AND CROSS-CLAIM FOR 
| INTERFLEADER AS TO CLAIMANTS UNITED STATES OF AMERICA, 
LEONE BOSURGI AND EMILIO BOSURGI, INDIVIDUALLY AND AS 
EXECUTORS OF THE ESTATE OF ADRIANA BOSURGI, DECEASED, 
ESTATE OF ADRIANA BOSURGI, DECEASED, 
AND BENEDICT GINSBERG, ESQ., AVERS: 


9. This is a counterclaim and cross-claim for 


interpleader pursuant to Rule 22 of the Federal Rules of 


= & aes : 


Civil Procedure and Title 28, U.S.C. §§ 1335, 2361 and 2410 


| for a determination of adverse claims to a sum of $215,000. 


'Title 28, U.S.C. §§ 1331 and 1340, the 4nterpleaded claims 
| 
| arising under the internal revenue laws of the United 


| States, Title 28, U.S.C. §§ 1332 and 1335, there being the 


| 
the ancillary jurisdiction of this Court. The matter in 
| 


10. The jurisdiction of this Court is founded on 


| requisite diversity of citizenship among the claimants; and 
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controversy exceeds, exclusive cf interest and costs, tne 


sum of $10,000. 

| 1l. Defendant Chemical Bank is a banking corpora- 
ition duly organized under the laws of the State of New York 
Iwith its principal place of business in the State of New York. 
| 12. Defendants Leone Bosurgi and Emilio Bosuret 
(named in the complcint herein as Leon Bosurgl and Emilo 
\Bosurgi), sued herein individually and as executors of the 
\Estate of Adriana Bosurgi, deceased, are citizens of Italy 


and/or Argentina. 


13. Additional defendant Estate of Adriana Bosurgi, 
deceased, is a citizen of Italy. 

14. Additional defendant Benedict Ginsberg, Esq., 
jis a citizen of the State of New York. 

| 15. In connection with an action pending in the 
Supreme Court of the State of New York, County of New York, 
Index No. 7939/66, entitled Leone Bosurgi and Emilio Bosurgt 
ly. Chemical Bank New York Trust Co., a stipulation of settle- 


lment was entered on the record providing for the payment by 


T 


defendant Chemical Bank to defendants Leone Bosurgi and Emilio 
Bosurgi, subject to certain conditions, of the sum of $215,000) 

16. Pursuant to an order entered by this Court on 
March 18, 1971, defendant Chemical Bank has paid to additional 
defendant Benedict Ginsberg, Esq., the sum of $215,000 to be | 
held by him in custodia legis in the form of certificates of 
deposit of Chase Manhattan Bank, subject to any and all liens 
lof the United States and subject to any further order which 
jmay be made by this Court with regard to the rights of the 
iUnited States and o. any other claimant to said sum of 
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17. Plaintiff claims tx liens with respect to 


claims a right to receive $78,491.32 as attorney's fees in 
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the sum referred to in paragraph 16 hereof as set forth in 
the complaint herein. 

18. Defendants Leone Bosurgi and Emilio Bosurgi 


in their individual capacities claim that they are the 


| rightful owners of the sum referred to in paragraph 16 


| hereof free and clear of any lien or interest of plaintiff. 


19. Additional defendant Estate of Adriana 
Bosurgi, deceased, and defendants Leone Bosurgi and Emilio 
Bosurgi, as executors of said Estate, may claim an interest 


in the sum ferred to in paragraph 16 hereof on behalf of 


said Estate, said sum being in settlement of claims against 


| defendant Chemical Bank involving assets which mey have been 


derived from securities held at defendant Chemical Bank's 


predecessor in a custodian account in the name of Adriana 
Bosurgi and whicl. may have been the property of Adriana 
Bosurgi at the time of her death. | 


20. Additional defendant Benedict Ginsberg, Esq., 


connection with his representation of defendants Leone 
Bosurgi and Emilio Bosurgi in the action referred to in 
paragraph 15 hereof from the sum referred to in paragraph 16 
hereof, notwithstanding any lien or interest of plaintiff 


or of any other claimant in said sum. th —— | 


21. Defendant Chemical Bank may have an interest | 
in the sum referred to in paragraph 16 hereof by reason of 
the claims asserted against Leone Bosurgi and Emilio Bosurgi, | 


individually and as executors of the Estate of Adriana 


Bosurgi, deceased, in paragraphs 22 through 38 hereof. 


| 
| 


a) | 
AS AND FOR A SECOND CROSS-CLAIM AGAINST DEFENDANTS 
LEONE BOSURGI AND EMILIO BOS!'T 1, INDIVIDUALLY AND 
AS EXECUTORS OF THE ESTATE wu: ADRIANA BOSURGI, 
DECEASED, AVERS: 

22. On or about March 27, 1963, there were held 
by defendant Chemical Bank's predecessor in a custodian 
account in the name of Adriana Bosurgi securities having a 
value of approximately $1,000,000 as of such date. 

23. The custodian account referred to in para- 
graph 22 hereof was subject to a power of attorney in 
defendants Leone Bosurgi and Emilio Bosurgi. 

24. In or about April 1963, Leone Bosurgi, acting 
in concert with Emilio Bosurgi, purportedly pursuant to the 
power of attorney referred to in paragraph 23 hereof, 
instructed defendant Chemical Bank's predecessor to sell the 
securities in the account referred to in paragraph 22 hereof, 
to close that account and open a new custodian account in his 


own name and in the name of Emilio Bosurgi, and to deposit in 


lsuch account new securities purchased with the proceeds 


ealized from the sale of the aforesaid securities. 

25. At the time the instructions referred to in 
aragraph 24 hereof were given to and acted on by defendant 
Chemical Bank's predecessor, it did not know that Adriana 
osurgi had earlier died and was not advised of her death 
y either of defendants Leone Bosurgi and Emilio Bosurgi, 


nd said defendants thereafter gained and exercised full 


control, benefit, use and enjoyment of ali the assets pre- 


viously held in the account in the name of Adriana Bosurgi 
ithout having paid any federal estate taxes that may have 


peen, or may be, due the United States of America in respect 


A 


qn 
ro 


of the estate of Adriana Bosurgi. 

26. The Internal Revenue Service of the United 
States of America has asserted an estate tax claim in the 
total sum of $666,780.72 against defendant Chemical Bank as 


an alleged Statutory Executor of the Estate of Adriana 


Bosurgi, Deceased, has assessed defendant Chemical Bank for 
such sum and has levied upon certain property alleged to be 


in defendant Chemical Bank's possession. 


27. On or abort March 2, 1971, the United States 
of America commenced the within action in this Court seeking 
to foreclose certain alleged tax liens against property 
alleged to oe within the jurisdiction of the Court. The 
complaint avers, in substance, that Adriana Bosurgi, a non- 
resident alien, died on March 27, 1963, having approximately 


$1,000,000 in securities in a security account at defendant 


|'Chemical Bank; that a nonresident estate tax return was not 
filed by or on behalf of the Estate of Adriane Bosurgi; that 
defendants Leone Bosurgi (sued by plaintiff herein as Leon 
Bosurgi) and/or Emilio Bosurgi (sued by plaintiff herein as 
Emilo Bosurgi) instructed defendant Chemical Bank to sell 


lthe securities and deposit the proceeds allegedly pelonging 


to the Estate of Adriana Bosurgi in an account in the name 


of defendants Leone Bosurg1 and Emilio Bosurgi; that, as 
provided by law, on March 2, 1971, a delegate of the Secretar 
lof the Treasury of the United States made a jeopardy assess- 
ment arising out of the alleged estate tax liability of the 
Estate of Adriana Bosurgi, deceased, against defendant 


Chemical Bank as an alleged Statutory Executor of the Estate 


of Adriana Bosurgi in the amount of $403,988.78 in estate 
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tax, $100,997.20 in penalty and $161,794.74 in interest, 


the total being $666,780.72, plus interest as provided by 
law; and that notice of the aforesaid assessment and demand 


for the payment thereof was made by the Secretary or his 


delegate on March 2, 1971. | 


| 28. By reason of the wrongful conduct of defend- 


| ants Leone Bosurgi and Emilio Bosurgi referred to in para- 


graphs 24 and 25 hereof, defendant Chemical Bank has incurred 


and will incur substantial damage, 4ncluding attorneys' 


referred to in parag. aph 26 hereof and in defense of the 


| 

| 

| 

fees, in defense of the tax claim of the United States | 
| 

| 


within action; and, in the event that the United States 
| recovers judgment against defendant Chemical Bank in this 


action, said defendant is entitled to recover judgment over 


and against defendants Leone Bosurgi and Emilio Bosurgi, 


4ndividually and as executors of the Estate of Adriana 

|'Bosurgi, deceased, for the amount of any such judgment. 

AS AND FOR A THIRD CROSS-CLAIM AGAINST DEPENDANTS 

LEONE BOSURGI AND EMILIO BOSURGI, INDIVIDUALLY AND | 

| AS EXECUTORS OF THE ESTATE OF ADRIANA BOSURGI, 
DECEASED, AVERS: 

29. Defendant Chemical Bank repeats and reavers 


‘iw averments of paragraphs 22 through 27 hereof as if 


| fully set forth herein. 


i 30. Defendants Leone Bosurgi and Emilio Bosurgi 


|well knew when Leone Bosurgi gave the insiructions referred 
ito in paragraph 24 hereof that Adriana Bosurgi had earlier 
died. 


| 
| 31. In purporting to act pursuant to the power 


of attorney referred to in paragraph 23 hereof without 


I 04 
disclosing the antecedent death of Adriana Bosurgi, Leone 


Bosurgi, acting in concert with Emilio Bosurgi, committed 


fraud and deceit upon defendant Chemical Bank’s predecessor. 


32. By reason of the wrongful conduct of defend- 


| ants Leone Bosurgi and Emilio Bosurgi referred to in para- 


| graphs 24, 25, 30 and 31 hereof, defendant Chemical Bank 


| has incurred and will incur substantial damage, including 


attorneys' fees, in defense of the tax claim of the United 
States referred to in paragraph 26 hereof and in defense of 
the within action; and, in the event that the Uni’:ed States 


recovers judgment against defendant Chemical Bank in this 


| action, said defendant is entitled to recover judgment over 


| and against ‘efendants Lecne Bosurgi and Emilio Bosurgi, 


individually and as executors of the Estate of Adriana 
Bosurgi, deceased, for the amount + any such judgment. 
AS AND FOR A FOURTH “ROSS-CLAIM AGAINST DEFENDANTS 
LEONE BOSURGI AND EMILIO BULSURGI, INDIVIDUALLY AND 
AS EXECUTORS OF THE ESTATE OF ADRIANA BOSURGI, 
DECEAL wv, AVERS: 

33. Defendant Chemical Bank repeats and reavers 
the averments of paragraphs 22 through 27 and 30 hereof as 
if fully set forth herein. 

34. If the securities in the account referred to 
in paragraph 22 hereof were the property of Adriana Bosurgi 


at the time of her death, defendant Leone Bosurgi, in 


| concert with defendant Emilio Bosurgi, acted as an executor 


of the Estate of Adriana Bosurgi, deceased, in giving the 


instructions referred to in paragraph 24 hereof. 
35. By reason of the wrongful conduct of defend- 


ants Leone Bosurgi and Emilio Bosurgi referred to in 


eee 
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paragraphs 24, 25, 30 and 34 hereof, defendant Chemical 


Bank has incurred and will incur substantial damage, 


including attorneys' fees, in defense cof the tax claim of 


the United States referred to in paragraph 26 hercof and 


| in defense of the within action; and, in the event that the 


| United States recovers judgment against defendant Chemical 
| Bank in this action, said defendant is entitled to recover 
| judgment over and against defendants Leone Bosurgi and 
Emilio Bosurgi, individually ard as executors of the Estate | 
of Adriana Bosurgi, deceased, for the amount of any such | 
judgment. 

AS AND FOR A FIFTH CROSS-CLAIM AGAINST DEFENDANTS 

LEONE BOSURGI AND EMILIO POSURGI, AVERS: 


36. Defendant Chemical Bank repeats and reavers 


the averments of paragraphs 22 through 27 hereof as if 


| fully set forth herein. 


37. Having obtained full control, benefit, use 


and enjoyment of the assets in the acccunt in the name of 
Adriana Bosurgi, defendants Leone Bosurgi and Emilio Bosurgi | 
are constructive trustees of such assets if such assets | 
were the property of Adriana Bosurgi at the time of her | 
| death. 

| 38. In the event that the United States recovers 


judgment against defendant Chemical Bank in this action, 


| Said defendant is entitled to recover judgment over and 
against defendants Leone Bosurgi and Emilio Bosurg¢i, 


individually and as executors of the Estate of Adriana 


Bosurgi, deceasec, for the amount of any such judgment. 


A a1) 
WHEXEFORE, defenc vhemical Bank demands: 


(1) judgment dismissing the complaint in the 
above-entitled ection as to it with costs; 

(2) with respect to its counterclaim and cross- 
claim for interpleader, that: 

(a) the Court enter an order joining the 
Estate of Adriana Bosurgi, deceased, and Benedict 
Ginsberg, Esq., as additional parties defendant 
to the said counterclaim and cross-claim for 

interpleader; 

(bo) the Court issue its process for all 

claimants pursuant to Title 28, U.S.C. § 2361; 

(c) the Court require plaintiff, defendants 


and additional defendan.. to interplead their 


respective claims; and 

(da) Judgment be entered determining (1) the 
claimant or claimants entitled to the sum of 
$215,000 herein referred to and (ii) the amount 
| to which each such claimant is entitled; 

(3) with respect to its second, third and fourth 
cross-claims, judgment awarding it damages as against 
defendants Leone Bosurgi and Emilio Bosurgi, individually 
and as executors of the Estate of Adriane Bosurgi, deceased, 
for the wrongs therein complained of, wi’: costs; 

(4) with respect to its secori, third, fourth 


and fifth cross-claims, that, in the event that plaintiff 


| recovers judgment against defendant Cnemical Bank, said 


| defendant recover judgment over and against defendants 


| 


Leone Bosurgi and Emilio Bosurgi, individually and as 


| 
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nasoene of the Estate of Adriana Bosurgi, deceased, with 


costs; and 


(5) such further relief as to the Court may seem 


just and proper. 


CRAVATH, SWAINE & MOORE, 


ys for Defendant- 
arty Plaintiff 
Chemical Bank, 
One Chase Manhattan Plaza, 
New York, N. Y. 10005 


| 
May 11, 1971. | 
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eA NOTICE OF MOTION BY BENEDICT GINSBERG, ESQ. DATED APRIL 22, 1971 
Qo? / . TO VACATE SERVICE OF THIRD-PARTY COMPLAINT 


en En es 
UNITED STATES DISTRICT COURT 
all SOUTHERN DISTRICT OF NEW YORK 


Seagate Se a et ene enn i ee ae eee eS 
UNITED STATES OF AMERICA, 
Plaintiff, 
-against~- 
CHEMICAL BANK, 71 Civ. 928 


Defendant and Third-Party Plaintiff, 


-against- 
LEONE BOSURGI AND EMILIO BOSURGI, 
INDIVIDUALLY AND AS EXECUTORS OF 
THE ESTATE OF ADRIANA BOSURGI, 
DECEASED, 


Third-Party Defendants. 


SIRS: 

PLEASE TAKE NOTICE that upon the annexed affidavit of 
BENEDICT GINSBERG, sworn to the 22nd day of April, 1971, and the 
exhibit annexed thereto, the undersigned will move this Court on the 
18th day of May, 1971, a. 10:00 o'clock in the forenoon, or as soon there- 
after as couns . can be heard, in Courtroom 506, United States Courthouse, 
Foley Square, New York, New York, for an order vacating and setting 
aside the purported service of the Summons ana Third-party complaint 
of the defendant Chemical Bank upon the Third-Party-Defendants LEONE 
BOSURGI and EMILIO BOSURGI, on the ground that the said service was 
made upon a person not authorized to accept service on behalf of the 


third-party-defendants, 


PLEASE TAKE FURTHER NOTICE that answering affidavits 
if any, shall be served upon the undersigned at least five days before 


the return date of the motion. 


Dated: New York, N.Y. 
April 22, 1971 


Yours etc., 


BENEDICT GINSBERG 
Appearing Specially for 
LEONE BOSURGI and EMILIO 

BOSURGI 

Office & P, O. Address 

475 Fifth Avenue 

New York, N.Y. 10017 


si in Doe 


CRAVATH, SWAINE & MOORE, ESQS. 
Attorneys for Defendant and Third Party Plaintiff 
1 Chase Manhattan Plaza 

New York, N.Y. 10005 
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UNITED STATES District COURy 


SOUTHERN DIST RiCT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
-against- Tt Civ, 825 
CHEMICAL BANK, 


a ae oe ae Sere: ee ee Dias 
Detenaant and ilnira Party rialntill, 


“-againsi- 
| 
LMONE BOSURGI AND EMILIO BCSURGI, 
iN DI VIDU ALLY AND AS EXZCUTORS OF 
Vili ESTATE OF ADRIANA BOSURGi, 
DECEASED, 


Third- Pa rey J Veter Qanis. 


STATE OF NEW YORK ) 
Bo elecs 


COUNTY OF NEW YORK ) 
BENEDICT GINSBERG, be‘n uly sworn, deposes and Says. 


Iam the attorney tor LECNE BOSURGI and EMILIO BOSv wu. 
("THE BOSURGIS"), appearing specially, for the sole purpose of in.s 
motion, to vacate the service of process, by the defendant CHEMiCA.. 
BANK (""'THE BANK"), which process seeks to implead THE BOSURc.s. 
and to assert a claim-over against them. 

The process to which this motion is addressed was Serves 
{LOWARD G, KRISTOL, ESQ., an aati in the employ of counsé. -v. 


‘°HE BANK, upon your deponent. It is the contention of THE BAN «. wu. 


service of process upon THE BOSURGIS, was properly made by serving 


be 


your deponent, pursuant to § 303 of the New York State Civil Practice F 


Law and Rules (CPLR). 


The statute provides: 


"§ 303. Des.zration of attorney as agent for service 


"The commencement of an action in the state vy a 
person not subject to personal jurisdiction is a designation 
by him of 11s attorney appearing in the action or of the clerk 
of the court if no attorney appears, as agent, during the 
pendency of the action, for service of a summons in any 
separate action in which such a person is a defendant and 
another party to the action is a plaintiff if such separate 
action would have been permitted as a counterclaim had the 
action been brought in the supreme court," 


Service of the summons upon your deponent, in lieu of service 


thereof upon THE BOSURGIS, is not appropriate under the statute, for 
the reason that the statute does not, assuming it to be otherwise valid, 
constitute the attorney as forever the agent for the service of any and all 
process, in any and all actions, which anyone may desire to institute, in 


any and all courts. 


The Court will note that the duration of authority is expressly i 
limited by the statute to ''the pendency of the action.'' The action which 
THE BOSURGIS institute in the State Court is no longer pending. It was 
terminated by the execution of a stipulation which not only terminated the 
action but transferred the subsequent relationship between the parties to 
that action, from parties to a litigation, to parties to an arbitration agree- 


ment. There no longer is a pending action. 


THE BANK has not performed the obliga.ion which it undertook 


to perfor whe the State Cour ion Was terminated, nas now bes 
directed to perform that obligation by an OF der of the tat 
Court (Bonsal, J.), which was unanimousiy affirmed on appeal, oll 
bench, by the Court of Appeals, on April 21, 1971, There is theretore 
action pending. 
So that it will be clear beyond doubt that the action had ter: 
regardless of the subsequent order of the United States District Cou 


and the affirmance thereor by the Court of Appeals), we attach a cop} 


15 1A" 


the stipulation executed 3€ 


the relationship of the parties, on anda after September 15, 1970, isu 


longer that of plaintiff and defendant in a pending lawsuit, but that of partie 


simated "erbitrator'’ is author 


to an arbitration agreement where a 


to determine all matters .i tontroversy between them. 


In the circumstances described above, the attempt of THi 
to serve the process in question, mot upon THE BOSURGIS, but upor 
attorney in a long-since terminated action in the State Court (settled 
September 15, 1970) is an unwarranted and unauthorized attempt to 
CPLR § 303, The attempted service, made on your deponent on 


March 23, 1971, should be vacated. 


Benedict Ginsberg 


Sworn to before me, this 


22nd day of April, 1971. 


Notary Pub! tote of New font 
t 4\ v1) 
Qualified in New York County 
yommission tapes March 30, 1974 


Ww 


tember 15, 1970, from which it is clear thz 
p » ’ 


"1Ze€G 
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STIPULATION AHNEXED TO FOREGOING AFFIDAVIT 1S 


@EPRODUGED IN THIS APPENDIX AT Pace A-4//8 
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OPINION ANB ORDER OF THE DISTRICT COURT DATED NOVEMBER 19, 1971 


‘MED STATES DISUNTCL COUR \ 
‘ HERE DISTRICT OF NEW YORK 
- — —_ -- - ~ — — — — — — — -- - ~x 
¢ . 
Wa WeD > 1s) © riCA, 
: 
aa 2 ’ 
Piaznvars.. 
: 
-ayp,aint 
: 
CUMMICAT, BANK, 
; 
Defendant ond Third- 71 Civ. Seu 
Party Flaintif?, : 
, 
“ares > 
LO BOSURGY snd BMILTO vOeURGT, 4 
individually and es txecutors of 
the Hetete of ADRIANA BOSURCL, ceccosed, > 
Third-Party vefendants. ; 
~~ : 
Se A ey Sea ney lke ieee ra see eee waked taney ear aed 


APP ARANCES 3 


WEIVHEY HOT SEYNOUR, JR. 
Infitead States Attorney 
Southern Dictrict of ew York 
Attorney tor Plaintiff 


Of Counsel: MICHAEL I. SALTZMAN 
Assistant United States Attorney 


CRAVALTI, SWALISE & MOOK 
}  Cunne lism Ee 
New York, itew York LOGU5 


Attorneys for Dafendant and Third-Party Plaintiff 


Of Counsel: JOHN A. LUCIDO 
HOWARD G. KETSVOL 


BENSDICT GTUS Be hG 

75 J4fth Avenue 

Now York, New York 10917 
fttorney for Leon L. Bocurgei and 
Lillio bosurpt 


This is a motion to vacate and sect aside the service 
eck Bank upon third-party defendants, th¢ 
Bosurzis. Service was etfectuated under CPLR § 303, which 
prevides that the cor nancement of an action in New Yor: by 
a person not subject to personal jurisdiction constitutes 
the desipnation by him of his attorney as agent for service 
of process "during the pendency of the netion." The issue 
in this ease is whether a prior action between the above 
mentioned parties was still "nending." at the time service 
here was made on the attorncy for the third-party defendans 
The motion to vacate is denied, gince 1t appears that the 
prior action remained pending according to New York law. 
Under New York law an action must be terminated or 
disueontinued 1n a formal manner. See CPLR § 3217(b) end 
Concourse Suner Service Station, Inc. v. Price, 33 Misc.2c 


503, 226 N.Y¥.S.2d 652 (1962), where the court said that an 
action 4s still "pending" for the purposes of CPLR § 303 
until final judgment is "“netually entered." No New York 
epaser have been eLoed py Wilrd=pucty Geveruanes which bol? 
shat an action may be terminated "4anformally" or implicitdy. 


In thig ease no such forme. stipulation cf settlement ond 


co 


Wscontinuance has been executed. Tha third-party Go, nea 
contend that the prior action was implicitly ¢eeminated 


heeanae both pevéies stipulated on the recovwd and in open 
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covrt that the case had been settled. f/ctually, it 1s 
apparent that the parties contemplsted ae superscding forinal 
written discontinuance. The stipulation on the record 
expressly provided in its concluding, paragraph for the 
nerotiavion of a formal written stipuiation which would 
call for the termination of the action: "Notwithstanding, 
the parties shall agree upon a fermal w~ ten stipulation 
which shall embody all of the terms as nerelinbefore set 
forth in addition to the material to be supplied by each 
of the parties.” The procedure outlined in CPi. § 3217(a)(2) 
may have been contemplated. 

The conduct of the parties subsequent to the stipula- 
tion on the record indicates that a furthcr stipulation 
was deemed necessary by both sides. Several letters were 
cxehanged between counsel in which disputes arose as to the 
content cf the proposed formal stipulation of discontinuance 
and settlement. Ana it is highly questionable whether the 
Bosurgis' attorney exchanged these letters merely to "appeose" 
Chenteal's attorney. Thus, while the stipulation on the record 
clothed the understanding with a certain formality, it did 
not terminate the litigation between the parties. No final 
‘meetin of the minds" oeeurred. The situation ls analogous 
to that of contracting, parties who have negotiated the funda- 
mental tcorms of their agreement but have not drafted and 


signed a final instrument. 


a 


While New York decisions, which are controllinr, 
do not cover the precise facts of this casc, such ceses as 
ee 


dea 


been decided support Chemical's positicn. In Yonkers 
hue Deessinr, Co. v. Royal Insurance Co., 247 N.Y. 435, Mua 
(19°26), the court suggests a distinction bectween stipula- 
fiona whieh actually @iscontinue the case (and which, when 
filed, may be enforeed only by a new plenary action) and 
those which do not so discontinue and may be enforced by 
motion in the original action although the distinction ics 
never formally articulated. Furthermore, the court con- 
sidered the conduct of the parties and the surroundin: 
elycunstances of the settlement in determining whether the 
settlenent nerpotiations were a “mere arrangement between 
counsel durinj, the pendency of the case..." (at page 444) 
or the "termination of the litigations, marking a fresh 
start by the plaintiff from a new coign of vantage." (at 
page AGW), 

vor the reasons stated above we find that the litiga- 
ilou entitled "oene Posnurgi and Emilio Rosurr’ v. Chemis) 
Kole New York Trust Co. [Index No. 7939 (1966)]" was pendiny; 
in lew York Supreme Court at the time of cervice of process 
upon the attorney for the third party defendants herein. 
Accordingly, the metion to vacate and set aside that service 
is denied. 
Tt is so ordered. 


Dated: New York, N. Y. jt! are 
Hovember 10, 1971 , vf On cies & PUN ee ed 


U.S.D.ds 


CERTIFICATE OF MAILING SUMMONS AND COMPLAINT 


UNLUTHD STATES OF Al‘ ERICA, 


Plainr iff, 
Vv. 


Lue NOSLEGT and EMILO vVOLURGT 
; FNUUTOTS OY TN RSTATS Ci 

ADT EA OQ UIRGT, OFCKPSED, AND 

uM NE AS STATUCORY EXECUTOR 

TE OF ADL fA BOSURGL, 


Mo LGSONGL AND FMLLO BOSURGT, 


Defendants, 


"a 71 Civ. 928 
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* CERTIFICS Al 
4 
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STO See Cem meme nee een e nnn e wees cence escent 
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T, JOHi LIVINGSTON, Cler« of 


ited States District Court 


for the Southern “‘ietrict of jew York, do hereby certify that on tho 


June » 1971, 


oi aid issued herein on the 


I sorved the complaint and 


2nd dey of March ,19 7), 


yy malliny vy registored mail, rsturn receipt requested, at the 


Urited Staten Post Office, Church Street 
co of each thereof, cocuroly er.closed i 


ont 1 1 Cos Leon Hosttrgi 
Villesio Pace 
: /¥/°) “Via Consolare Ponpea, 33 
f | Messina, Italy 


station, New York, i'.Ye, a 


n a postpeid wrappor, 

{ sa 
Gnilio Bosurgi 7 4. 3 0/SV4 

Villaglo Pace 

Via Consolare Pompea, 29 

Messina, Italy 


‘epistered mail recoipt No, 


tion) which was issued at my 


ALG 


by 


’ ‘| t+ 6 
} 
{ 
“ f 
f -, ‘ ‘ OTs 29 
rings 
"i . 
-.. re 
‘ ;‘? ¥ 


POSIMARK OF 


REGISTERED NO. 
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Velue 
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ioe 


eturn 
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tieted 
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NOTICE OF MOTION BY THE UNITED STATES DATRD NOVEMBER 3,197) TO FILE AMENDED COMPLAINT 


i - pIsTRICT COURT 
RES:e8 UNITED STATES DISTRICT COURT LD Me ae 
71-0572 = SOUTHERN DISTRICT OF M&W YORE a / 
i al aa La ll Al St alle na Ne Ht ST ; u [3/2 
UNTIED STATES OF AMERICA, pb /970 
Plaintiff Cpa 
-— , ee 
' ‘  WOTIGE OF MOTION 
LECH BOSBRGI and KMILO BOSURGL, 
as Executors of the Estate of 71 Civ. 928 


Adriana Bo@urgi, Deceased; and 
CHEMICAL BARK, 4s Statutory Ewecutor 
of the Eetave of Adriaga Beeurgi, 
Deceased; and LEOW BOGERGI end 8 
EMTLO BOSURGI, 

Defendants. 


PLEASE TAKE WOTICE, that upon tae anmxed affidavit 
c. “ thaal I. Seltsman, Assisteat United Sates Attormy, 
and the proposed Amended Cewplaint anzexed hereto, the 
undersigned will move this Court, ia Room 506, United States 
Courthouse, Foley Square, New York, New York, on the /¢ aK 
day of November, 1971, at 10:30 o'cleck in the foremsom, or 
as soon thereafter as counsel can be heard, for an order 
purseant te Rules 15(a), 19 and 20 of the Federal Rules of 
Civil Procedure, permitting the United States to file its 
amended complaint adding two additional perties, and to 
eerve the defendants nemed in the said avended complaint. 


Dated: Wew York, Hew York 
Nowesber ° , 1971 


WHITEY WORTH SEYMOUR, JR. 
Vaited States Attoras, fer che 
Southern District of Hew York, 

Attorusy fer Platariff 


"Is | 
MICHAEL I. SALTZMAN 

Assistant United Stetes Attormy 

Office and Post Office Addrese: 

United States Courthouse 

Foley square 

Mew York, Rew Yerk 10007 

Tel.: 264-6321 


ie at ag eS es es ne 


v= 
| Sed 
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71-0572 


HES oe 


To: 


MIS :eb 
71-0572 


- al 


a) fo 


AFFIDAVIT OF ASSISTANT UNITED STATES ATTORNEY 


MICHABL J. SALT: j 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF MEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
— :  AETEpAVEE 
LEON BOSURGI and EMILO BOSURGI, 71 Civ. 928 
CHEMICAL BANK, as Statutory Executor 
of the Estate of Adriane Bosurgi, 


peceased; aad LEON BOSURGT ome. 
EMILO BOSURGI, 


MICHAEL I. SALYDUAH, being duly quora, deposes 


and says: 


1. I em am Assistant Gaited States Attormey ia 


the office of Whitaey Becth Seymour, Jr., Gaited states 


Attoeney for the Southern District ef New York, and as 


such am in charge of the captioned ectioca. 
y IF This is a motion of the United States of 


America seeking an order permitting it to amead its 


complaint by adding two edditiocnsl parties, pursuant te 


the provisions of Rules 15(a), 19 and 20 of the Pedersl 


Rules of Civil Procedure. 


3. The action was commenced by the filing of the 


original complaint herein and seeks to eollect estate 


* 
w 


maw .ewD 


71-0572 


A ri 


taxes and to foreclose liens for estate taxes on & sum 
of money in the amount of $215,000. 

4. The complaint in the action was filed on 
March 2, 1971. Service was made on the defendants; 
however, only the defendant Chemica! bank has answered 
the complaint. 

5. The estate taxes which the United States seeks 
(* cellect in this action arose out of the death of 
Adriana Bosurgi, @ nonresident alien, on a date when, on 
information and belief, she possessed securities on deposit 
at the Chemical Bank, in New York, New York. 

6. After the death of their mother, Adrians 
Bosurgi, the defendants Leon and Emilo Bosurgi transferred 
assets out of the account maintained by their mother into 
an account in their ow nemes. Thereafter, the brothers 
Bosurgi imstituted a civil action against Chemical Bank 
in the Supreme Court, New York County, Index No. 7939-66, 
in commection with certain advice the Bank allegedly gave 
to them with respect to the funds in the account in their 
names. 

7. The state court action instituted by the 
brothers Bosurgi against the Bank was settled, with the 
Chemical Bank agreeing to pay the brothers the sum of 
$215,000. This sum is now being held in escrow by 
Benedict Ginsberg, the attorney for the brothers Bosurgi 


in the state court action, pending an order of this Court. 


MIS:eb 
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8. On tnformation and belief, there are two 
claimants to the fund of $215,000 in addition to the 
United States. 

a. Sociedad Anonima de Inversions 
Commerciales e Industriales claims to be the true owner 
of the securities which were in the account in the name 
of Adriana Bosurgi. 

b. Benedict Ginsberg claims to be entitled 
to attorney's fees in connection with handling the action 
maintained by the brothers Bosurgi against Chemical Bank. 

9. The joinder of both Sociedad and Benedict 
Ginsberg will not deprive this Court of subject matter 
jurisdiction, and will allow complete relief to be 
accorded among those who are already parties to the action. 

10. Counsel for the defendant Chemical Bank, the 
only party who has answered the complaint herein, have 
authorized me to state that they have no objection to the 
granting of this -.otion. 

WHEREFORE, the Government prays that this 
Court permit the movant to file the amended complaint 
attached hereto. 


MICHAEL I. SALTZMAN 
Assistant United States Attorney 
Sworn to before me this 


day of November, 1971 


Boe 
~ 
ra 
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AMENIED COMPLAINT ANNEXED TO FOREGOING AFFIDAVIT 


IS REPRODUCED IN THIS APPENDIX AT PAGS A~78 
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ORDER OF THE DISTRICT COURT DATED NOVEMBER 29, 1971 
GRANTING MOTION BY THE UNITED STATES TO FILE AMENDED OOMPLAINT 
UNITED STATES DIST2iCT COURT 
SOUTHERN DISITICT OF NEW YORX 


UNLTSD STATES OF AMERICA 


antijen 
ORDER 

LECN BOSURGI 2nd ZMILIO 3CSURGI, ; 

Executors of the Zstate of 71 Civ. 928 
Adriana fosurzi, Deceased, and 

CHEMICAL BANA, et al., : 

Defendants 
eee ee eee eee 4 


WHEREAS, plaintiff's motion to awend its complaint 
by adding Sociedad Anonima de Inversiones Comercial:s e 
laduscriales and Benedict Ginsberg as parties cefencaat 
savi.., come to be heard te sre the Honorable Cudley 3. 
Bonsal, United States District Judge for the Southern 
District of New York, and on che papers suomit-ed anda ao 
objection having been raised, it is hereby 

ORDERED, that the plaintiff file its amended 
cowplaint with the Courc, and it is further 

ORDERED, that a simmons and complaint se served 
upon tre defendants heretofor? named and also Sociedad 
Anonima de Inversiones Comerciales e Industriales and 
penedict Ginsberg in accordance with the Federal Rules of 
Civil Procedure. 


Dated: New York, New York \ 


A Bina! 
November 75’ , 1971 ly N ae yy : / ane 


ot We Os OF oe 


— 


om 
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USA-338-304 SUMMONS 


AMENDED FLIED DECEMBER 1, 1972 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eeeee«e2eeee2keeeeee fe “-2 = #% 


UNITED STATES OF AMERICA, : acer 
Plaintiff, : Civil Action 
alte 71 Civ. 928 


LEONE BOSURCI and EMILIO BOSURG:, 48 
Executors of the Estate of Adriane 
Bosurgi, Deceased; CHEMICAL BARK, as 
Statutory Executor of the Estate of : 
Adriana Bosurgi, Deceased; LEONE 
BOSURGI and EMILIO BOSURGI, 

SOCTEDAD ANOWIMA de INVERSIONS 
COMMERCIALES e INDUSTRIALES and 
BENEDICT GIMSBERC, 

Defendant ¢ 


TO THE ABOVE-NAMED DEFENDANT 

You are hereby summoned and required to serve 
UPON WHITNEY NORTH SEYMOUR, JR. » United States Attorney 
for the Southern District of New York, plaintiff's attorney 
whose address is United States Court House, Foley Square, 
New York, an answer to the complaint which is herewith 
served upon you, within 20 days after service of this 
summons upon you, exclusive of the day of service, If 
you fail to do so, judgment by default will be taken 


against you for the relief demanded in the complaint. 


ha LIVINGS Toy 
Clerk of Court 


Deputy Clerk 
(Seal of the U.S. District Court) 


siiciiae ee 1971 


(This summons is iesued pursuant to Rule 4 
of the Federal Rules of Civil Procedure ) 


{lS:enh n a 
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UNITED STi DiSTRICT COURT 
LUTHERN DISTRICT OF NEW YORK y.@, DISTAICT court 


UNITED STATZS GF AMERICA, 


Plaintirf, 


“ve : AMENDED COMPLAINT 
- — = ee ‘i ve 923 
wNE SURGE crnd sHtiLa~av w~USURGL, 
2s Executors of the Estate of 


Adriana Bosurgi, Leceased; 
CHEMICAL BANK, a3 Statutory Executor 

fr the Estate or Adriana Sosursi, + 
Deceased; LEONE BOSURGL and 

‘MILIO BOSURG!s SOCIEDAD ANONTMA de 
INVERSIONS COMMERCLIALES e INDUSTRIALES 
and LENEDICT GLISBERG, 


Defendants. 


Plaincicl, United States of America, by its 
cney, ‘’iiirey North Scymour, Jr, : i States 
\ttorney for the Southern District of ilew York, for its 

amended complaint herein, allezes as rollows: 

1. This is a civil action to foreclose certain 
tax liens of the United States against certain property 

{thin the jurisdiction of this Court. 

2. This action is commenced pursuant to 
Sections 7401, 7403 and 7404 of the Internal Revenue Code 
of 1954, at the direction of the Attorney General of the 
Ualted States, with the authorization and direction aad 
at the request of the Commissioner of Internal Revenue, 
a d2legate of the Secretary of the Treasury of the 


United States. 


? 
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3. ‘this Court has jurisdiction of this action 
under 23 U.S. Code, Sections 1340 and 1345, and under 
3e@ctLlon 7402(a) of the Internal Revenue Code of 1954. 
‘4, On laformation and belief, Adriana Bosursi, 
L nonresident alien, died on March 27, 1963, having 
ipproximately $1,000,000 in securities in a security 
tccount a¢ the cefendant Chemical Bank (hereinafter the 


Jank). No nonresident estate tax return was filed by or 


>. 1. information and belief, defendants Leone 
Dosurgi and/or Emilio Bosurzi instructed the Bank to sell 
tne securitiss and denosit the proceeds belonging to the 
atate of Adriana Bosurzi to an account in the names of 
“cone Losursi and cmiliio sosurzi. 
‘ A anlorce con und velier, che deiendancs 
2one josurgi aad Umiiio Eosurgi, instituted an action 


igainst the Bank in the Supreme Court, New York County, 


‘lex 19. 793%50, la cecnnection with certain advice the 


ank save to Leone Bosurzi and Emilio Bosurgi with respect 


UO 
> 


“he funds in their accownt at the Bank and pursuant to 


etiigment of this action, the Bank will pay to the 


tw 


sondants Leone Bosurgi and Emilio Bosurgsi the sum of 


7. A3 proviled for by law, on March 2, 1971, 
‘'zlozate of the Secretary of the Treasury of the United 
cates made four jeopardy assessments arising out of the 


estate tax liability of the Estate of Adriana Bosurpi, 


p 80 

deceased, as follows: “trst, an assessment azalnst 

one Sosurgi and Emilio dosursi, as Executors of the 
Estate of Adriana Bosurgi; second, against Chemical Bank, 
as Statutory Executor of the Estate of Adriana Bosurgi; 
third, against Leone Bosurzi, a3 transferze ui assets of 

e Estate of \driuna suc Ll; d fourth, ainst 
Zailio Bosurzi, as transferee of assers of the Zstatre of 
Adriana Bosurzi, each assessment being in the amount of 
$403,938.78 im estate tax, $100,997.20 in penalty, and 
$161,744.74 in interest; and the total of each assess- 
ment being $566,730.72, plus interest as provided by law. 
betice vi the aiorementioned assessments and demand for 
the payment thereof was made by the Secretary or his 


delegate on March 2, 1971, but there is still due ard 


owing tne assessed amount plus interest as provided by 


~ 


ld. 

3. ©n information and belief, the transfer 
of the amount to be paid by the Bank to the defendants 
Leone Bosurgi and Emilio Bosurgi, pursuant to their 

ettlement of the civil action in the Supreme Court, 


ew York County, herein described, will jeopardize the 


llection of estate taxes due and owing to the 


plaincif£, United States of America. 


Mi S:eb 


A 8] 


)». (Cn information and belief, Sociedad 
\conlaa ce Inversions Commerciales e [ndustriales 


eferred to as Sociedad) may have or may 


- 
a | 
@ 
- 
i 
rt 
0) 
rn" 
rt 


claim to have an interest in the set cement fund 


= obbaeber ua AR . 
ped L222 °rana a. Coe ¢ LE Se | oa 
")?, On information and belief, Sortedad, 


by les attorneys, Cainsburg, Gottlieb, Levitan & Cole, 
122 Zast 42nd Street, New York, New York, has instituted 
2 civil action in the “Mew York Supreme Court, County of 
Mew York, Iadex /.2140/72, clalming iitie to the said 
il. Ca information and belief, Sociedad 
claims that the securities on deposit in the security 


count La ie adae oi Adviana Bosurgi, at the defendant 


vical Dank, Lunzed in faces to Lt {rot co Adriana 
yaurzi, aad thug that Sociecad and rot “ne  eceneants 


icone and “Imilio Dosurgi is entitled to the sectlement 
wi oS $215,400. 
i2. ‘che defendant Benedict Ginsberg has 
offices at 475 Fifth Avenue, New York, ew York. 
13. Cn information and belief, the defendant 
‘rediet Ginsberz is the attorney for the cefendants Leone 
aad Imillo Rosurzi in their civil action against the 


" 


dant Caemical Bank, described in varagraph "6" of 
> Ps > 


herein 


the complaint‘’and may have or may claim to have an interesc 


ta the settlement fumd for attorney's fees. 


(1) That this Court issue a preliminary 


junction restraining any payment by che Bank to the 


‘etendants Leone Bosurzi and Emilio Bosurgi, and further 


‘eulazs ‘ rid >. naan a» tim : } t 


ot ; vurt 


ction hereia Jweseribed; 


se Celencants re indeb 1 to the ited ’ of 


in the sum of $506,730.72, plus interest, as provided by 
> , : > 4 


1: 


izcimstances, including the costs of 


(3) That this Court adjudge and decree that 
‘alted Staces of America has valid and subsisting 
i i oe 


-~ 


4) That this Court foreclose the liens of 


‘e United States of America against the amount the Bank 


r 
~ 
< 
cr 


he defendants Leone Bosur7i ind Emilio Sosurai 
cer the settlement of a civil action in the Supreme Court, 
*~ fork County, Index No. 7939-66; 

(5) That this Court order the Bank to deposit 
ly money to be paid under its settlement with the de- 
idants Leone Bosurzi and Emilio Bosurgi in an interest- 
trin? account pending a determination of the United 
ikea of America’s claims; and 
(5) That this Court erant such other and 


fecent rellef as seems just and proper under the 


1 platatiff£ herein. 


dd: lew York, Tlew York 


‘November » L971 


AITNEY NORTH RYMOUR, JR. 


i > i r 


Utlerm Listricc or New York, 


attorey for -Laiytics 


Tr. 


LS cee a ee - 
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Assistant United States Attorney 
Qeiice und Post Gilice Address: 
Uaited States “our-house 

Suley Square 

ew York, New York 10007 

Tel.: 264-6321 


PROOF OF SERVICE OF SUMMONS AND AMENDED COMPLAINR ON EMILIO BOSURGI DATED DECEMBER 7, b 
” or \ 
K 84 ) 
ae CT RIC TH —<—<—<—<———— SSS 
° ) | INSTRUCTIONS See “INSTRUCT FOR SERVICE OF PROCESS 
U.S. MARSHALS SER. ICE #, THE US. MARSHAL” on the reverse of the last (No. 5) copy f this 
INSTRUCTION AND PROCESS RECORD 


form Please type or priut legibly, insuring readability of all copies 
Do not detach any copies 
= as SS —— 


I URT NUMBEF 


NN¢TiEb SYATES OF AMERICA | 71. Civ, 92k 


LEONE BOSURGI, et al. 


T aa 
SERVE taAMI VIEL EA MIPAN RPORATION, HC 


| EMILIG BOSYRGI 


Po J Roost Gs irwet oF RED, Apartment No, Clty, State and Z1P Code)” LT 


TO SERVE OR DESCRIPTION OF PRK 


rn A 


END NOTICE OF SERVICE COPY TO.NAME AND ADORESS BELO™ Show number of this writ and » — Ae 
- -_—-- _-- - - total number of writs submit | 
we ae OF : F | ted, ie, 1 of 1, 1 of 3, ete & jo 5 
ICMART. I. SALTZMAN org nar ace 
satstent wu. fs Attomey on One copy for U. S. Attorney or designee and 
\ | 4 two copies for Attorney General of the U. S 
Vnited States Courthouse ; LJ included 
Roles Square | SHOW IN THE SPACE BELOW AND TO THE LEFT 
a . | ANY SPECIAL INSTRUCTIONS OR OTHER 
Ww York, New York 10007 | INFORMATION PERTINENT TO SERVING THE 


TN coh Ne en ese ee oe __| WRIT DESCRIBED ABOVE, 


PETAL INSTRUC I 


please serves 
wenedict Ginsverg, Esq. 
475 Fifth Avenue 


; New York, New York 10017 
RARAT AT aA TASER my RNEV OF rite ORIGINATOR 3 7 =>. 4) jenn NE N JMBER - } oar - ee 
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be ine A ee ae ae — : Se eer ee en 
‘ acl ' ‘ we raul —ORZER USMS DEPUTY OR CLERK T ATE 
licated wad tor the deposit ctf applt | | J . 
EE es a eee ere a er eames : - 
thereby certily and return that l have personally served. have legal evidence of service, or have executed as shown in 
HE MAA the wrt desorbed on the individual, company, irporation, etc., at the address shown above or or the individual, 
mopony, Conporation, ef it the addr nserted below 
d dhereby certify and return that, after ciligent investigation, Tam unable to locate the individual, company, corporation, etc., 
named above within thas fardne tal Dstrict 
re - scaapceriatanea tai a aucecnnioceninamacryia a . pene 
Me ANIL) f fi boN t YM not sonon above on A person of suitable age and 
Z J discretion then abiding in the 
f | defendant's usual place of abode 
fren ee M eS oe es } 2 abi oe 
‘ v liflersnt Guin sh buona | FEE (If applicable | MILEAGE 
| 
| | 
| 
$ \$_ --—- 
d sachs -_ L 
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UMM afi ka 7 70 3. NOTICE OF SERVICE 


PROOF OF SERVICE OF SUMMONS AND AMENDED-COMPLAINT ON LBONE BOSURGI DATED DECEMBER 7,1971- - 


¥ 

r oe (92t 

os 85 Ce 
TS 

INSTRUCTIONS: See “INSTRUCT FOR SERVICE OF PROCESS 

BY ‘THE US. MARSHAL” on the reverse of the last (No. 5) copy of this 


form. Please type or print legibly, insunng readability of all copies 
De not detach any copies 


U.S. MARSHALS SERVICE 
INSTRUCTION AND PROCESS RECORD 


Ti Civ. 926 


TYPE OF WRIT 


iC TED STATES OF AMERICA 


LONE BOSURGI, et al 
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iA NOTICE OF MOTION BY GAINSBURG, GOTTLIEB, LEVITAN & COLE, ESQS. 
DATED DECEMBER 22, 1971 TO VACATE SERVICE OF SUMMONS & Mi ENDED 


©. INT ON THEM AGENTS OF SAICI 
UNITE ISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


3 / 
Pe gen er ee a ee ee ee ENPERED oi Ore Ten-D ary _ 23/7/ 


UNITED STATES OF AMERICA, DATE DUE Bi oe als 
Plaintiff, 
- against - NOTICE OF MOTION 
LEONE BOSURGI and EMILIO BOSURGI, Civil Action 
as Executors of the Estate of 71 Civ. 928 


Adriana Bosurgi, Deceased; CHEMICAL BANK, 
as Statutory Executor of the Estate of 
Andriana Bosurgi, Deceased; 

LEONE BOSURGI and EMILIO BOSURGI; 
SOCIEDAD ANONIMA de INVERSIONS 
COMMERCIALES e INDUSTRIALES and 

BENEDICT GINSBERG, 


Defendants. 


PLEASE TAKE NOTICE, that upon the annexed 
affidavit of SAMUEL GOTTLIEB, ESQ. sworn to the Z@® day 
of December 1971, together with the exhibits annexed thereto, 
the undersigned will move this Court at a Motion Term 
thereof to be held on the //*% day of January, 1972, 
at the United States Courthouse, Foley Square, in the 
City, County and State of New York, at 10:00 o'clock in 
the forenoon of that day or as soon thereafter as counsel 
can be heard, for an order, pursuant to Rule 12(b) of the 


Federal Rules of Civil Procedure, vacating and setting aside 


rs uy 


Summoat gad 
the purported service of the amended/complaint of the 


plaintiff, United States of America, upon defendant 
Sociedad Anonima de Inversions Commerciales e Industriales, 
on the grounds that said service was not made upon a 
person authorized to accept service on behalf of said 
defendant and for such other and further relief as to 


this Court may seem just and proper. 


Dated, New York, N.Y. 
December 22, 1971. 


Yours, etc. 


GAINS BURG, GOTTLI LEVITAN & COLE 
Attorneys appearing specially for 
Defendant Sociedad Anunima de 
Inversions Commerciales e Industriales 
Office and Post Office Address: 
122 East 42nd Street 
New York, N.Y. 10017 


Tel.: (212) 697 -3440 
TO: 


BENEDICT GINSBERG, ESQ. 
Attorney for Defendants 
Leone and Emilio Bosurgi 
475 Fifth Avenue 
New York, New York LUUL/ 


UNITED STATES ATTORNEY FOR THE 

SOUTHERN DISTRICT OF NEW YORK 
United States Courthouse 
Foley Square 


New York, New York 10007 


CRAVATH, SWAINE & MOORE, ESQS. 
Attorneys for Chemical Bank 
Yew York Trust Company 
1 Chase Manhattan Plaza 
New York, New York 10005 


TO VACATE SERVICE 


AFFIDAVIT OF SAMUKL GOTTLIEB ESQ. IN ‘iat OF MOTION 
; 0 
om : 


UNITED STATES DISTRICT COURT 


SOUTHERN LiSTRICT Or NEW YORK 


a ee oe a ee a ean ae ae ee 


UNITED STATES OF AMERICA, 
Plaintiff, : AFFIDAVIT 


Civil Action 
71 Civ. 928 


- against - 


LEONE BOSURGI and EMILIO BOS URGI, 

as Executors of the Estate of 

Adriana Bosurgi, Deceased; CHEMICAL BANK, 
as Statutory Executor of the Estate of 
Adriana Bosurgi, Bosurgi, Deceased; 
LEONE BOSURGI and EMILIO BOS URGT; 
SOCTEDAD ANONIMA de INVERS IONS 
COMMERCIALES e INDUS TRIALES and 

BENEDICT GINSBERG, 


Defendants. 


STATE OF NEW YORK ) 
) §8.: 
COUNTY OF NEW YORK) 


SAMUEL GOTTLIEB, being duly sworn, deposes and 


says: 


I am a member of the firm of Gainsburg, Gottlieb, 


Levitan & Cole, attorneys for defendant above named, 


Sociedad Anonima de Inversions Commerciales e Industriales 


[SAICI] appearing specially herein, and make this affidavit 


in support of this motion to vacate and set aside service 


of process herein against said defendant. 
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SAICI, as I have been advised, is a company 
organized and existing under and pursuant to the laws of 
Uruguay, with its office in Montevideo. Plaintiff's 
amended summons and amended complaint, copies of which 
are annexed hereto as Exhibit 1, have been amended so as 
to add SAICI and Benedict Ginsherg, Esq., as party-defendants 
to this action, pursuant to leave granted by order of 
Judge BONSAL dated November 29, 1971, which directed 
"that a summons and complaint be served upon the defendan*s 
heretofore named and also Sociedad Anonima de Inversiones 
Comerciales e Industriales and Benedict Ginsberg, in 
accordance with the Federal Rules of Civil Procedure," 
A copy of said order is annexed hereto as Exhibit “2 
The said process and complaint were served on deponent at 
his office on December 7, 1971. 


My firm are attorneys for SAICI in an action 


Ne 


entitled "Sociedad Anonima de Inversiones Comerciales e 


enn eae 


Industriales, plaintiff, against Leone Bosurgi, Emilio Bosurgi 
ccs cena 


- - r * i - 
and Benedict Ginsberg, Defendanis," Comuenced ia Junc 1972 


—— ee) 


in the Supreme Court New York County, Index No. 22140/71. 
_—_——————— 


A copy of SAICI's complaint therein is annexed as Exhibit "3". 


Said action is predicated upon a trust alleged to have been 
long ago established in writing between SAICI and Adriana 
Bosurgi and her sons, Emilio Bosurgi and Leone Bosurgi, 


which said parties as trustees of SAICI's property and funds, 


p 32 


deposited in an account in their names at the Chemical 


Bank of New York. A decree is sought adjudging that a 


$215,000. fund, evidenced by certificates of deposit, 
presently held in escrow by Benedict Ginsberg, Esq., 

as the result of the settlement of a lawsuit commenced by 
Leone Bosurgi and Emilio Bosurgi against the Chemical Bank 


in Supreme Court New York County, Index No. 7939/66, 


represents the proceeds of: 


" * * * funds which had been held by ! 
the parties to said lawsuit in 
"fiduciary administration’ for and on 
behalf of plaintiff [SAICI]" 
and that 
"the amounts paid in settlement of said 
claim is the propertv of and accountable 
to plaintiff [SAICI]." 
Relief is demanded that saic escrowee pay said escrow fund 


and any increments thereto, to plaintiff SAICI. The 


United States is not a party to said lawsuit. 


The instant action brought by the United States 
"to foreclose certain/liens of the United States against 
certain property within the jurisdiction of this Court" 
(pltf.'s complaint, par. 1) essentially seeks to foreclose a 


claimed lien for estate taxes on the said escrow fund, 


alleging that the same is the proceeds of property of 
Adriana Bosurgi_ at the time of her death. 
—— ' 


> 
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Plaintiff herein has attempted to effectuate 
service of its amended process in this action by serving 


me, presumably "as agent" for SAICI, because of the 


pendency of said action in the Supreme Court New York County and 
since my firm are attorneys for SAICI therein. Said service 
apparently is sought to be justified under the provisions 

of New York Civil Prattice Law and Rules Section 303, 
presumably because I am not now nor have I ever been an 


—— 


ent, or any agent otherwise 


officer, managing or general a 


authorized by appointment or by law to receive service of 
a  —————— 
process for SAICI, as specified in Rule 4 of the Federal 
eee 
Rules of Civil Procedure. I repeat, I am not a member of 
_——— — el 


SAICI and have no power nor am I authorized to accept process 


in SAICI's behalf. 
a 
New York CPLR Section 303 provides: 


"The commencement of an action in the state 
by a person not subject to personal juris- 
diction is a designation by him of his 
attorney appearing in the action or of the 
clerk of the court if no attorney appears, 


as agent, during the pendency of the action, 


for service in ate 
action in which such a per son is a defendant 
and another party to the action is a plaintiff 
if such separate action would have been 
permi tted as a counterclaim had the action 
been brought in the supreme court.” 


(Emphasis supplied) 
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Unquestionably, the Government is not a 
’ 


party to the aforesaid action commenced by SAICI in the 


New York County and I am, therefore, not such 


Supreme Court 
a statutory “agent” for service of process within the 


meaning of the aforesaid provision and service upon me 


as service upon SAICI is patently improper. 


Regrettably, the service of process upon SAICI 
sought to be effectuated in this action, only adds to the 
“procedural thicket" which I have endeavored to cut through, 
as is reflected in my letter of November 24, 1971, written 
to Michael I. Saltzman, Esq., Assistant United States Attorney, 


and from which the following quotations are taken; for the 


purpose of clarity it is to be borne in mind that settlement 
proceedings in the aforesaid action against the Chemical 
Bank were had before Mr. Justice KAPELMAN in the New York 


State Supreme Court and have not been finally concluded; 


"It is, of course, unnecessary to haggle 
about the applicability of Vernitron [440 F.2d 105; 
2 Cir.) at this time, Your letter concludes hv 
accepting our offer to meet in order to cut througn 
the "procedural thicket" which has grown up in 
this matter and I will endeavor immediately to 
arrange for such a meeting. I feel again compelled 
to assure you, as I did in my letter of November 5 
1971 to Mr. Justice Silverman, in which I stated: 


’ 


'> enclose a copy of my letter of 


even date herewith addressed to Michael l. 
Saltzman, Esq., Assistant United States 
Attorney for the Southern District of 

New York, which is being delivered by hand 

to all counsel in this matter and Mr. Justice 
Kapelman setting forth why, in the present 


ma ar 
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posture of this matter, we consider it 

an absolute necessity, not a matter of 
choice between three such eminent and 
respected Judges as yourself, Mr. Justice 
Kapelman and Judge Bonsal, to request that 
the matter be referred to Mr. Justice 
Kapelman for determination. ' 


I must confess tinat I am still at a loss to know 

how the matter in the present posture before 

Judge Kapelman can be removed to the Federal Court. 
My letter of June 24, 1971 indicates in specific 
detail thet every effort was made by this office 

and by me, personally, to resolve these complexities 
of venue and jurisdiction. That communication 
refers to the talk you and I had as far back as 

June 16, 1971, in which you asked that I send you 

a copy of the summons and complaint and our proposed 
order of attachment, the affidavits and exhibits 

in the lawsuit begun by this office. We all met 
before Mr. Justice Kapelman on June 23, 1971 and 

I am certain that you and all counsel for the 
respective parties here involved who were then present, 
will recall that I vainly sought then to obtain some 
accord or stipulation in order to have the matter 

of title and all other issues disposed of in one 
forum. fy letter of June 24, 1971, sent the day 
after that conference, made it clear that our 
position was that ‘unl2ss the issue raised as to 
title of these funds is initially and promptly 
determined, we contend there will exist no valid or 
legal basis for Mr. Justice Kapelman to make a 
complete and final determination of this matter;' 
and I stated that '[o]Jur request for a consent to 
consolidation or, in the alternative, for a con- 
current consideration of the issue raised as to 
titie’ was ‘designed to enable the most expeditious 
disposition of the determination of the conflicting 
rights.' Moreover, it was I who challenged the 
validity of the stipulation made by counsel for the 
Chemical Bank and by Benedict Ginsberg, Esq., which 
designated that Mr. Justice Kapelman act ‘as an 
arbitrator’. It was I who suggested, in the furtherance 


of expedition, that Mr. Justice Kapelman dispose 


of the issue as to legal fees ‘in quick and summary 
fashion, either by conventional hearing or by 
Simplified Procedure, 


' M 


My letter concludes with the 
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urgent plea ‘that this office be immediately 
advised as to whether the requested consent 
for consolidation or for a concurrent hearing 
on the issue of title in the pending proceedings 
will be forthcoming;' and '[fi]f not, I propose 
to move for appropriate relief to that end,' 


In the ensuing months nothing was heard 
by me in response to the foregoing. 


> + “= 


The foregoing necessarily leads me to the 
statement in your letter of November 19, 1971, 
that youhave information that the Society 
[plaintiff] is owned or controlled by the 
estate of Adriana Bosurgi, Leone Bosurgi and 
Emilio Bosurgi' and 'It is not surprising, 
therefore, that Leone and Emilio Bosurgi would 
agree to the claim made by the Society, i.e. 
themselves' and, accordingly, you oppose court 
jurisdiction upon the basis that ‘any action it 
might take in rendering a judgment in favor of 
the Society and in derogation of the rights of 

he Government would be voidable because of the 
identity of the parties.' 


I am certain it was not your purpos2 to 
accuse, or even suggest that this office was 
engaged in a dubious strategy to thwart the 
Government by suppression or concealment of any 
proprietary or stockholder interest on the part 
of the Bosurgis in the plaintiff Society. Here, 
too, it is unnecessary to argue what the effect 
would be upon the taxable liability claimed hy 
the Government it Leone and Emilio Bosurgi, as 
well as the decedent Adriana Bosurgi, against 
whose estate, estate taxes solely are asserted, 
had a proprietary or stockholders interest in 
plaintiff Society. This office, before bringing 
the present action, was naturally interested in 
the same factor. I am enclosing, herewith, a 
photostat of a document in our possession in 
Spanish, signed by Juan Alberto Etcheverrito, 
Public Accountant, attested before a Notary Public, 
with a translation thereof certified by the 
American Vice Consul of Montevideo, Uruguay, 
in which it is stated that: 
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‘a) Drs. Emilio and Leone Bosurgi 
and the deceased Mrs. Adriana Caneva Bosurzi 
were not founders of S.A.I.C.I. (Commercial 
and Industrial investments corporation), 
b) That they have not attended any meeting 
of the society, and c) That they have never 
occupied any office of director, nor they 
have discharged any executive office within 
the society, neither direct or through 
legal attorneys.’ 


After receipt of your letter of November 19, 
1971, inquiry by this office did not develop 
anything to the contrary, nor was there anything 
that suggested that the information received by 
you is accurate. I, therefore, believe that in 
the same spirit of candor you will, in turn, 
submit to me a copy of any document verifying the 
information given you or let me know the source 
and nature thereof; so that I, in turn, may promptly 
check its accuracy, I will readily acknowledge, 
of course, that the Government has much better 
facilities and avenues of investigatory approach 
than this office has and hence I would welcome any 
advice received as to the authenticity of the 
information that, as afcresaid, was supplied to us. 
In the meantime, unless you indicate otherwise, 

I will endeavor to arrange the suggested meeting of 
counsel for all of the parties. 


Please be good enough to let me hear from you 
at your reasonable convenience," 


The next thing that followed was the attempted service of 

process herein upon me, which only adds to the procedural ‘ 
trammels, since as aforesaid I have no authority to accept 

such service of process or to appear in tis action. 

However, I am still willing to sit down with all counsel 


representing the diverse interests before any court willing 


to extend its good offices to that end in order to 
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see what can be dor2 to cut through the "procedural thicket" 


thet has only becom. more dense. 


JHSREFORE, it is respectfully requested that 
an order be made and entered herein, granting this motion 
to set aside the service of process attempted to be made 


upon me on behalf of SAICI. 


SAMUEL /GOT 
Sworn to before me this 


22nd day of December, 1971 


‘wa ji i Shame 
c lle *< Kau fer 
AVM Cf Leonel 
NOTA wi , State of ilew York 
T 22 890 
Qualifies in Wes.chest2: County 


Coir’ ‘sa.on Lxpucs s arch 30, 19,7, 


AMENDED SUMMONS ANNEXED TO THE FOREGOING AFFIDAVIT IS 


REPRODUCED IN THIS APPENDIX AT PAGE A-77 


“W-_- = wee eeee @ eeeeeee @®@ #® weeeeee- 


AMENDED COMPLAINT ANNEXED TO THE FOREGOING AFFIDAVIT IS 


REPRODUCED IN THES APPENDIX AT PAGE A-76 


SETTLEMENT DATED SEPTEMBER 16, 1970 ANNEXED TO FOREGOING 


AFFIDAVIT IS REPRODUCED IN THIS APPENDIX AT PAGE A-850 


TO 
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AMENDED COMPLAINT, AMENDED COUNTERCIAIM, AMENDED CROSS 


~ClALMS 


| 


Dep ve) WT BY CAL BANK DATED APHIL 27, 1972 


NEW YORK 


4 


SINSBERG, : 


Defendants, : 


ort APCPACE! s 71 Civ 
GI, DECLASELY, + 7i Civ. 


1 Defendants to : 
‘ounterclaim and : 
Amended Cross-Claim for : 


s 
Interpleader, : 


-and- 


a & : 


SONS, H 


ANDERSON 


w 


Defendant Chemical fank, sued herein as an alleaed 


Ai: 10) 
Istatutory Executor of the Estate of Adriana Bosurgi, 
Deceased, for its answer to the amended complaint: 
1. States that it is without knowledge or infor 
mation sufficient to form a belief as to the truth of the 


(a) this action purports to be a civil action to foreclose 
certain tax liens of the United States against certain 
property within the jurisdiction of the Court; (0) tne 
action purports to have been commenced pursuant to the 
sections of the Internal Revenue Code of 1954 referred to 


in paragraph 2 of said complaint at the direction of the 


Attorney General of the United States and with the autihor- 


‘ai sin 4 aa . at eee 
4zation and cirection and at the request of the 
aa Tr “rr ‘ , r fan 4 — eAtnectan c = — ~~ > 4 “+ 
of Internal Revenue; and (c) urisdiction is purported to 
, v r e 
arise under the sections of the United States Code and the 


Internal Revenue Code of 1954 referred to in paragraph 


% 
. 
w 
34 
& 
ct 
o 
o 
ct 
sy 
~ 
ct 
» 
«t 
» 
m 
= 
= 
cr 
a 


out Knowledge or infor 
mation sufficient to form a belief as to the truth of the 


averments of paragraph 4 thereof excep 


co 
o 
| 
~ 
«t 
pp 
te) 
°o 
> 


1963, there were held by Chemical Bank New York Trust my 
dater merged with defendant Chenical Bank pursuant to 


agreement of merger effective February 17, 1969 (hereinaft 


referred to as "defendant Chemical Bank's predecess 


a custodian account in the name of Adriana Bosurgi with a 


in defendants Leone 


jas of such date. 
ETS 
3. Denies the averments of paragraph 5 thereof, 
LD 


except that in or about April 1463, defendant Leone bosury 


% 
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linstructed defendant Chemical Bank's predecessor 


Eo, LL LT NNR Ne 


} ’ ; 
| pursuant to the aforesaid power of attorney, to sell ¢ 


securities in the custodian account in the name of 
| rr steiner SS 


|Bosurgi, to close that account and open a new custodian 


AQTLana 


Bosurgi, and to deposit in such account new securities pur 


| ae , ’ — e a - - oan e -~ es? ae 
Peness With tne proceeas reaiazea izrom bhne sare of securit: 


|held in the custodian account in the name of 


Adriana ic 
AGPriana i3 
EE 
| 
| 
| 
| } NT 2 - } 
4. Denies the 


av 
lexcept that on March 14, 1966, 2 summons was served on 
| ? , - 


defendant Chemical Bank's predecessor in an actfon 


4 “+ 
Ads vail 


| 

|| Supreme Court of the State of New York, County of New York 
i} 

' 


| J 2 a4 4+) T n 1} 1 Emi) Roe arr 
|| Index No. 7939/66, entitled Leone Bosurgi and Emilio Bosurj:: 
BEONS SUSUL E+ She OMA e420 Ot > 
| 
% > } bs m c ‘are ° _— Baki a> 4 
Vv. Che iwCark Dean WOW YOrK LFuse. Vo. > that on may aVUy 424 7VUV=5 


a <2 7 wn ill ra) As 4 a a 7 re an a 
a complaint was served on defendant Chemical Sanx’s pr 


ldecessor in said action; and that on September 15, 1970, 
\ 
lan oral stipulation of settlement was made on the record 


lof said Court and respectfully refers the Court to the 


|| summons, the complaint and the stipulation on the record in | 
|said action for their contents. 
5. States that it is without knowledge or informe- 
tion sufficient to form a belief as to the truth of tne 
averments of paragrapn 7 thereof, except that on or about 
Maren 2, 1971, and on or about March 4, 1971, defendant 
| Chemical Bank received four Notices of Levy (Form 668-A), 
heach dated March 2, 1971, and a Statement of Tax Due IRS 


(Form 17-4) dated March 2, 1971, respectively, and respcc- 


| fully refers the Court to said Notices and Statement for 


| 


bo] 
pent 
fom) 
qa 


¥ their contents. 


6. States that it is without knowledge or for- 


mation sufficient to form a belief as to the truth of the 


» 


averments of paragraph 8 thereof. 
7. Admits the averments of paragraphs S,) 28; £3 
and 12 thereof. 


8. Denies the averments of paragraph 13 thereof 


except that Benedict Ginsberg represents the cefencant 


Leone and Emilio Bosurgi in the action referred to in para- 
Hf z ‘ 
graph 4 hereof, and claims an interest in the settlement 
° 
fund for attorney's fees. 


AS AND FOR A FIRST AFFIRMATIVE DEFENSE, AVERS 


——— 


referred to in paragraph 3 hereof, it did st Know or have 
a 


reason to know that Adriana Bosurgi had earlier dicc. 
Schade ats nica EARRING Seal 


AS AND FOR A SECOND AFFIRMATIVE DEFENSE, AVERS: | 
| 


CYT ATMA 


CLAS 


Lu, 
U CIAI 
E INDUSTRIALCS, s : Ne ANDE! N & , 
ESTATE OF ADRIANA BOSURGI, DECLASED, BENED CT GINSBERG, 
ESQ., SOCIEDAD ANONIMA DE ERSI IALI r 
INDUSTRIALCS AND W. SANDERSON & RS 


ll. This is a counterclaim and cross-claim for 
interpleader pursuant to Rule 22 of the Federal Rules of 
Civil Procedure and Title 28, U.S.C. §§ 1335, 2361 and 24] 
for a determination of adverse claims to a sum of $215,000 


| plus accrued interest. “npns tee 2 RR 


Sal 


Title 28, U.S.C. §§ 1331 and 1340, the interpleaced cla 


arising under the internal revenue laws of the United States, 
Title 28, U.S.C. §§ 1332 and 1335, there being the requisi 
diversity of citizenship among tne claimants; and the a - 
lary and pendent jurisdiction of this Court. The matte i 
controversy exceeds, exclusive of interest ane costs, t 
sum of $10,000. 

13. Defendant Chemical Bank is a banking corpora- 
tion duly organized under the laws of the State of New Yor 
with its principal place of business in the State of New York. 


14. Defendants Leone Bosurgi and Emilio Bosurgi 


sued herein individually, as executors of the Estate ot 


benefit of defendant Sociedad Anonima de Inversions Commer 
ciales e Industriales (hereinafter referred to as "Socieaac 
as agents of Sociedad and as agents of W. Sanderson & Sons 
(hereinafter referred to as "Sanderson"), are citizens of 
Italy and/or Argentina. 

15. Additional defendant Estate of Adriana Bosur- 
gi, deceased, 1S a citizen of Italy. 

16. Additional defendant Sanderson is a company 
organized and existing under and by virtue of the laws of 
the Republic of Italy with its headquarters in Milan, Italy. 

17. Defendant Benedict Ginsberg, Esq., is a 
citizen of the State of New York. 

18. Sociedad is a company organized and existing 
under and pursuant to the laws of Uruguay, with its principal 
place of business in Montevideo, Uruguay. 


19. In connection with an action pending in 


7 


Supreme Court of the State of New York, County of New York, 
ns 


Index No. 7939/66, entitled L e Pasuraqi _and_Emi Lio Rosurqt 


free 


Bosurgi 


In ¢€ 
sbeli 
aJf/hy GOL 


sinsberg, 


t of Socieda 


ct 
© 
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24. Additional 
eceased, 


as executors 


nhattan 


° Defendant 


and clear 


to certain 


condit 


to an order of this 


ndant Chemical 


hh sum of 
tne sum of 
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or as agen 


sum referred 


of any lien 


Bank has 


1e Bosurgi and 


trustees 


ts of Soci 


or inter 


said Estate, may c 


sum referred to in paragraph 


20 hereon 
said Estate, said sum being in settlement of clain 


defendant Chemical Bank involving assets whicn 
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derived from securities held at defendant Chemical Bank's 
predecessor in a custodian account in the name of Adriana 
Bosurgi and which may have been the property of Adriana 
Bosurgi at the time of her death. 

25. Additional defendant Sanderson and defendants 


Leone Bosurgi and Emilio Bosurgi, as agents of Sanderson, 


fo 


may claim an interest in the sum referred to in paragraph 20 
hereof on behalf of Sanderson, said sum being in settlement 
of claims against defendant Chemical Bank involving ass2ts 
which may have been derived from securities neld at defindant 
Chemical Bank's predecessor in a custodian accouat in the 
name of Adriana Bosurgi and which may have been the property | 


of Sanderson at the time of her death. 


26. Defendant Benedict Ginsberg, Esq., claims a 


re) 


right to receive $78,491.32 as attorney's fees in connecti 
with his representation of defendants Leone Bosurgi and 
Emilio Bosurgi in the action referred to in paragraph 19 
hereof from the sum referred to in paragraph 20 hereof, not- 
withstanding any lien or interest of plaintiff or of any 
other claimant in said sum. 

27. Defendant Chemical Bank may have an interest 
in the sum referred to in paragraph 20 hereof by reason of 
the claims assorted against Sociedad, against Leone Bosurgi 
and Emilio Bosurgi, individually, as constructive trustees, 


ec 


as executors of the Estate «* Adriana Bosurgi, deceased, as 
trustees, and as agents of trustees, of a trust for the 


benefit of, and as agents for, Sociedad, and as agents for 


Sanderson, against the Estate of Adriana Bosurgi, deceased, 


and against Sanderson in paragraphs 28 through 73 aereof. 
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AS AND FOR A SECOND CROSS-CLAIM AND A FIRST THIRD- 
AT 


PARTY COUNT AGAINST DEFENDANTS LEONE BOSURGI AND 
EMILIO BOSURGI, INDIVIDUALLY AND AS EXECUTORS OF 
THE ESTATE OF ADRIANA BOSURGI, DECEASED, AND TIE 
ESTATE OF ADRIANA BOSURGI, DECEASED, AVERS: 
28. Defendant Chemical Bank repeats and reavers 
the averments of paragraphs 13, 14 and 15 hereof as if fully 


= } ; ; 
set forth herein. 


29. The jurisdiction of this Court is founded on 
Title 28, U.S.C. § 1332, there being an amount in controv 
which exceeds $10,000, exclusive of interest and costs, anda 
and the ancillary and pendent jurisdiction of this Court. 

30. On or about March 27, 1963, there were held 


by defendant Chemical Bank's predecessor in a custocian 


wo 


account in the name of Adriana Bosurgi securities having 
a value of approximately $1,000,000 as of such date. 

31. The custodian account referred to in para- 
graph 30 hereof was subject to a power of attorney in 
defendants Leone Bosurgi and Emilio Bosurgi. 

32. In or about April 1963, Leone Bosurgi, 


acting in concert with Emilio Bosurgi, purportedly pursuant 


~ 


to the power of attorney referred to in paragraph 31 hereof 
but also acting on their own behalf and on behalf of, and 
in concert with, the Estate of Adriana Bosurgi, deceased, 
instructed defendant Chemical Bank's predecessor to sell the f 
securities in the account referred to in paragraph 30 hereof, 
to close that account and open a new custodian account in 
his own name and in the name of Emilio Bosurgi, and to 

| deposit in such account new securities purchased with the 

| 

proceeds realized from the sale of the aforesaid securi- 

| 


ties. ' 


“east 8 a oe 4 
ase AT TNE Tame Gre 2husteucesv 


in paragraph 32 hereof were given to and acted on by | 
defendant Chemical Bank's predecessor, it did not know 
that Adriana Bosurgi had earlier died and was not auvised 
of her death by defendant Estate of Adriana Bosurgi, 
deceased, or defendants Leone Bosurgi and Emilio Bosurgi 
and said defendants Leone Bosurgi and Emilio Bosurg: 
thereafter gained and exercised full control, benefit 
use and enjoyment of all the assets previously held in the 
° 

account in the name of Adriana Posurgi without haviig paid 
any federal estate taxes that may have been, or may be, 
due the United States of America in respect of the «state 
of Adriana Bosurgi. 

34. The Internal Revenue Service of the United 
States of America has asserted an estate tax claim in the 
total sum of $666,780.72 against defendant Chemical 
Bank as an alleged Statutory Executor of the Estate of 
Adriana Bosurgi, Deceased, has assessed defendant Chemical 
Bank for such sum and has levied upon certain property 
alleged to be in defendant Chemical Bank's possession. 

35. On or about March 2, 1971, the United 
States of America commenced the within action in this 
Court seeking to foreclose certain alleged tax liens 
against property alleged to be within the jurisdiction 
of the Court. The amended complaint avers, in substance, 
that Adriana Bosurgi, a nonresident alien, died on 
March 27, 1963, having approximately $1,000,000 /n 
securities in a security account at defendant Chemical 


Bank; that a nonresident estate tax return was 


not filed by or on behalf of the Estate of Adriana 
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Bosurgi; that defendants Leone Bosurgi and/or Emilio Ros 


Cc 
n 
ve) 
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instructed defendant Chemical Bank to sell the securities 
and deposit the proceeds allegedly belonging to the Estate 
of Adriana Bosurgi in an account in the name of defendants 


Leone Bosurgi and Emilio Bosurgi; that, as provided by law, 
? 


on March 2, 1971, a delegate of the Secretary of the Treasury 


of the United States made a jeopardy assessment arising out 
of the alleged estate tax liability of the Estate of Adriana 
Bosurgi, deceased, against defendant Chemical Bank as an 
alleged Statutory Executor of the Estate of Adriana Bosurgi 
in the amount of $403,988.78 in estate tax, $100,977.20 in 
penalty and $161,794.74 in interest, the total being 
$666,780.72, pilus interest as provided by law; and that 
notice of the aforesaid assessment and demand for the pa 
thereof was made by the Secretary or his delegate on Maren 2 


1971. 


36. By reason of the wrongful conduct of defenuants 


Leone Bosurgi, Emilio Bosurgi and the Estate of Adriana 


Bosurgi, deceased, referred to in paragraphs 32 and 33 hereof, 


defendant Chemical Bank has incurred and will incur substan- 
tial damage, including attorneys' fees, in defense of the 
tax claim of the United States referred to in paragrapn 34 
hereof and in defense of the within action; and, in the 
event that the United States recovers judgment against 
defendant Chemical Bank in this action, said defendant is 


entitled to recover judgment over and against defendants 


| Leone Bosurgi and Emilio Bosurgi, individually and as execu- 


tors of the Estate of Adriana Bosurgi, deceased, and tne 
Estate of Adriana Bosurgi, deceased, for the amount of any 


such judgment. 


2 ee 


edna 


the avernents 
hereof as if 
instructions 
cor cert Witn 


L 


OF 


AMID 
Ralen 


BOSURGI, 


SED, AVEI 
Defendant Chemical Bank repeats anc r 
of paragraphs 13 through 15 ana 29 tnrrou 5 

+9 ‘ +e 

sally set fortaA ner . 

At the time that AV 
eferred to in paragraph 32 hereot, a if i 


iants Leone surgi, Emil. surgi and the Estate f 4 
surgi, deceased, referrea to in aragraphs 32, 3 anu 
hereof, ant Chemical ank has incurred and wil. 
substanti lamage, including attorneys’ fees, li efe 
t tax claim of the United States referrec to 1li iraGra 
34 hereof and ir of the within action; anc, in tne 
that the United States recovers judgment agai t 
defendant Chemical Lan in this action, Sai lcfendcant i 
‘ntitled to recover idgment over and against dete int 
jeone Bosurgi and [Emilio Dosurgli incivi anc aS ex¢ 
tors of the Estate of Adriana ji, deceased, and tne 
Estate o. Adriana Rosurgi, deceased, for the amount of an 
such judgment. 
2 a dina i wei 4 
A J ‘ athe - ‘ 
EMILIO 3B > EXECUTOR k 
aus rere ser ne : 
adit Lead der al Wok, shakes Shik 
ESTATE © ED, AVERS: 
40. Defendant Chemical unk repeats and reavers 
the averments of paragraphs 13 through 15 and 29 through ) 
hereof as if fully set forth herein. 


Defendants Leone Bosurgi and Emilio Bosurgi 


) 
4 


«] 


=e 


—= 


B ies 

well knew when Leone Bosurgi gave the instructions referred 
to in paragraph 32 hereof that Adriana Bosurgi had carlier 
died. 

42. In purporting to act pursuant to tne power 
of attorney referred to in paragraph 31 hereof without dis- 
closing the antecedent ‘death of Adriana Bosurgi, Leone 
Bosurgi, acting in concert with Emilio Bosurgi and the 
Estate of Adriana Bosurgi, deceased, committed frauc anda 
deceit upon defendant Chemical Bank's prececessor. 

43. By reason of the wrongful conquct of defen- 
dants Leone Bosurgi, Emilio Bosurgi and the Estate 9f Adriana 
Bosurgi, deceased, referred to in paragraphs 32, 33, 41 and 

incur 


42 hereof, defendant Chemical Bank has incurred anc will in 


substantial damage, including attorneys’ fees, in d2fense of 


the tax claim of the United States referrec to in paragrapi 

34 nereof and in defense of the within action; anc, in tne } 
event that the United States recovers judgment against 

defendant Chemical Bank in this action, said defencant is 

entitled to recover judgment over and acainst defendants 

Leone Bosurgi and Emilio Bosurgi, individually and as execu- 

tors of the Estate of Adriana Bosurgi, deceased, and the 

Estate of Adriana Bosurgi, deceased, for the amount of any 

such judgment. ‘ 


AS AND FOR A PIFTH CROSS-CLAIM AGAINST DEF 
LEONE BOSURGI AND EMILIO BOSURGI, AVERS 


we 
44. Defendant Chemical Bank repeats and reavers 

the averments of paragraphs 30 through 35 hereof as if 

fully set forth herein. 
45. Having obtained full control, benefit, use 

and enjoyment of the assets in the account 1., “he name of 

Adriana Bosurgi, defendants Leone Bosurgi and Emilio Bosurgi 


a 
Prien oo aa Aaa ie : ' i | 
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| are constructive trustees of such assets if such assets were 
| the property of Adriana Bosurgi at the time of her death. 


| 

| 46. By reason of the wrongful conduct of 

| 

| defendants Leone Bosurgi and Imilio Bosurgi referred to in 


| paragraphs 32 and 33 hereof, defendant Chemical Lank has 
3 : ?. 

been damaged and is entitled to recover from defendants 

Leone Bosurgi and Emilio Bosurgi the assets being 


| held by them as constructive trustees and judgment award- 


£ 


| ing it out of such assets its attorneys' fee, costs and 


expenses of litigation. 
s 


AS AND FOR A SIXTH CROSS-CLAIM AND AS A FOURTH Viulho- 
| PARTY COUNT AGAINST LEONE BOSURGI AND EMILIO BCSURGI, 
| INDIVIDUALLY, AS TRUSTEES OF A TRUST FOR THUD biNuPit 
OF, AND AS AGENTS FOR, SOCIEZDAD ANONIIMA DE INVERSIONS 
COMMERCIALES E INDUSTRIALES, AND SOCIEDAD ANO.IMA De 
INVERSIONS COMMERCIALZES E INDUSTRIALES, AVERXRS: 


47. Defendant Chemical Bank repeats and reavers 
the averments of paragraphs 13, 14, 18, 29, 30 and 31 hereot 
| as if fully set forth herein. 

i 48. In or about April 1963, Leone Bosurgi, 
acting in concert with Emilio Bosurgi, purportedly pursuant 
to the power of attorney referred to in paragraph 31 hereof, 
but also acting on theip oun behalf and on behalf o”: 
and in concert with, Sociedad, instructed defenéant Chenical 


| Bank's predecessor to sell the securities in the account 
| ee ec 


referred to in paragranh 30 hereof, to close that account 


and open a new cus } in his own name and in the 
| nn el 
1} rn 


new 


Emilio Bosurgi 3 to deposit in sucn account 


name of 


| securities purchased with the proceeds realized froin. the 
a oe 
sale of tj 


——— 
| 49. At the time said instructions referrcd to 


aforesaid sec 


| in paragraph 48 hereof were given to and acted on by 
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defendant Chemical Banks' predecessor, it did not know that 


Adriana Bosurgi had earlier died and was not advised of her 
death by either defendants Leone Bosurgi, Emilio Bosurgi, 
or Sociedad. 

50. The said account described in paragraphs 30 
and 31 hereof consisted of assets held in trust for the 
benefit of, or held as agents for, Sociedad, and Adriana, 
Leone and Emilio Bosurgi acted as trustess of that trust, 
as agents of the trustecs of that trust, or as agents of 
Sociedad, in opening said account and Leone Fosurgi and 
Emilio Bosurgi acted as such trustees or such agents in 
their additional ac¢s or omissions described in paragraphs 
48 and 49 hereof. 

51. Defendant Chemical Bank repeats and reavers 
the averments of paragraphs 34 and 35, as if fully set 
forth herein. 


52. By reason of the wrongful conduct of defen- 


. 


dants Leone Bosurgi, Emilio Bosurgi end Sociedad referreu to 
in paragraphs 48, 49 and 50 hereof, defendant Chemical Lank 
has incurred and will incur substantial damage, including 
attorneys' fees, in defense of the tax claim of the Unitec 
States referred to in paragraph 34 hereof and in defense 


of the within action. 


AS AND FOR A SEVENTH CROSS-CLAIM AND AS BR FIFTH THIRD 
PARTY COUNT AGAINST LEONE BOSURGI AND EMILIO BOSURGI, [ 
INDIVIDUALLY, AS TRUSTEES OF A TRUST FOR THE BENEFIT 


OF, AND AS AGENTS FOR, SOC ANONIMA DE INVERSIONS ' 
COMMERCIALES E INDUSTRIALE ND SOCIEDAD ANONIMA DE 
INVERSIONS COMMERCIALES E INDUSTRIALES , AVERS: 


53. Defendant Chemical Bank repeats and reavers } 


wm 


the averments of paragraphs 43, 38, 28,5. 205-28 a). sae 8 


ana 48 hereof, as if fully set forth herein. 


, 
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54. At the time said instructions referred to 
in paragraph 48 hereof were given to and acted on by 


Chemical Bank's predecessor, it did not know that Adriana 


Bosurgi had carlier died and defendant Leone Bosurgi, 


} ’ Ws ‘ 
and as agents or trustees on behalf of Sociedad, negil 


failed to ad 


Bank that Adriana Dosurgi haa caraler 


died. 


and 31 hereot of ass s held trust r the 

* 
bencfit of, or held as agents for, and Acviana, 
Leone and Emilio Bosurgi acted as trustees of that trust, 


) 


as agents of the trustees of that trust, or acs ag its of 


rasss r . e 
reaSs SUCK aYCsils 


in their additional acts or omissions described in pera- 


56. By reason of the wrongful conduct of fen- 


lal 


dants Leone Bosurgi, Emilio Bosurgi and Sociecad refer 
to in paragraphs 48, 54 and 55 hereof, defendant Cie cal 


nk has incu ; an $31 dney nesta tm a9 . 
Bank has incurred and wili incur su stantial cama 


ct 
re) 
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including attorneys' fees, in defense of the 
of the United States referred to in paragrapn ~% hereof 


and in defense of the within action. 


TRUSTE 
FOR, 


COMMERCIALIS 


INVERSIONS 


57. Defendant Chemical Bank repeats and reavers 


the averments of paragraphs t3;,. LS) Ey. S35, 40y <> a? 


35 and 48 hereot, as if fully set torts were 


pe ditaaies hsecaituas.,. ..usendbisdiidinainiiiilitenmentionss nian tina ae iiwcecnesaagaian 
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58. Defendants Leone Losurgi, Emilio Bosurgi and 
Sociedad well knew when Leone Bosurgi gave the instructions 
referred to in paragraph 48 hereof that Adriana Bosurgi had 
earlier died. 

59. In purporting to act pursuant to the power 

t t 
a + - 

of attorney referred to in paragraph 31 hereof without 
disclosing the antecedent death of Adriana Bosurgi, Leone 
Bosurgi, acting in concert with Emilio Bosurgi, on their 
own behalf and as agents or trustees on behalf of Sociedad, 


committed fraud and deceit upon defendant Chemical Lank's 


fad 


predecessor. 
60. By reason of the wrongful conduct of defen- 
dants Leone Bosurgi, Emilio Bosurgi and Sociedad referred to 
in paragraphs 48, 58 and 59 hereof, defendant Chemical 
Bank has incurred and will incur substantial damage, 
including attorneys' fees, in defense of the tax claim 
f the United States referred to in paragraph 34 hereof 
and in defense of the within action. 
AS AND FOR A NINTH CRO LAIM 
THIRD-PARTY COUNT AGAI LEONE 


BOSURGI, INDIVIDUALLY AND AS AGENTS ° 
& SONS, AND W. SANDERSON & SONS, AVEIRS: 


© 


61. Defendant Chemical Bank repeats and reavers 


the averments of paragraphs 13, 14, 16, 29 through 31, 34 


nan. salen teal 
= we ae 


: 4 
and 35 hereof, as if fully set forth herein. | } 
62. In or about April 1963, Leone Bosurgi, 
acting in concert with Emilio Bosurgi, purportedly pursuant i 


to the power of attorney referred to in paragraph 31 


but also acting on their own behalf and as agents on behalf 
of, and in concert with, Sanderson, instructed defendant 
Chemica? Bank's predecessor to sell the securities in the 


account referred to in paragraph 30 hereo 


oy « BR Re ae ~16- mn bh wiht sense tt 
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account and open a new custodian account in nis own nar 
and in the name of Emilio Bosurgi, and to deposit in 
| guch account new securities purcnased with the procecds 


realized from the sale of the aforesala securiti 


63. At the time the instructior 
¢ 

were given to anc 1ctec on 

defendant Chemical Bank 


that Adriana Bosurgi had earlier died anu was not auvised 


of her death by defendant 
and Emilio Bosurgi. 

64. The said account described in paragrapis 
30 and 31 hereof consisted of assets of Sanderson, and 


Adriana, Leone and Emilio Bosurgi acted as agents co. 


Nas 
65. “Sy reason of the wrongful conduct of 
defendants Leone Bosurgi, Emilio Bosurgi and Sanderson 


|| referred to in paragraphs 62, 63 ana 64 hereof, defendant 


Chemical Bank has incurred and will incur substantial damag 


12) 


including attorneys' fees, in defense o 


| the United States referred to in paragraph 34 hereo. and in 


i defense of the within action. 


AS AND FOR A TENTH CROSS-CLAINM ANI 

THIRD-PARTY COUNT AGAINST LEONE BOS 
EMILIO BOSURGI, INDIVIDUALLY AND AS AC 
W. SANDERSON & SONS, AND W. SANDCRSON 


AVERS: 


66. Defendant Chemical Bank repeats and reaver 
| the averments of paragraphs 13, 14, 16, 29, 30, 31, 34, 35 
and 62 hereof, as if fully set forth herein. 


es } tr + r 
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in paragraph 62 hereof were given to and acted on by Chenmi- 
cal Bank's predecessor, it did not know that Adriana 
Bosurgi had earlier died and defendant Leone Bosurgi, 


acting in concert with Emilio Bosurgi, on their own 


behalf and as agents of Sanderson, negligently failed to 
advise the Bank that Adriana Rosurgi had earlier died. 
68. The said account described in paragrapns 
30 and 31 hereof consisted of assets of, and held as 
agents for, Sanderson, and Adriana, Leone and Emilio Losurgi 


acted as agents of Sanderson in opening said account ana 
Leone Bosurgi and Emilio Bo urgi acted as such agents in 


their additional acts or omissions described in paragrapns 


62 and 67 hereof. 


th 


69. By reason of the wrongful conduct o 
defendants Leone Bosurgi, Emilio Posurgi and Sanuerscn 
referred to in paragraphs 62, 67 and G8 hereof, defer.dant 


Chemical Bank has incurred and will incur subst 


8) 
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damage, including attorneys' fees, in defense of the tax 
claim of the United States referred to in paragraph 34 
hereof and in defense of the within action. 

AS AND FOR AN ELEVENTH CR SS-CLAIN AND AS A NINTi 

THIPD-PARTY COUNT AGAINST LEONE BOSURGI AND EMILIO 

BOSURGI, INDIVIDUALLY AND AS AGENTS OF W. SANDERSON 

& SONS, AND W. SANDERSON & SONS, AVERS: 
70. Defendant Chemical Bank repeats and reavers 


the averments of paragraphs 13, 14, 16, 29, 36, 3is, 34, 


35 and 62 hereof, as if fully set forth herein. 
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71. Defendants Leone Bosurgi, Emilio Bosurgi an 


Sanderson well knew wnen Leone Bosurgi gave the instru 
referred to in paragraph 62 hereof that Adriana bosurgi had 
earlier died. 
72. In purporting to act pursuant to tne power 
; + > 
of attorney referred to in paragraph 31 nereof without 


disclosing the antecedent death of Adriana Bosurgi, Leone 


Bosurgi, acting in concert with Emilio Posurgi, on their 
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own behalf and as agents of San 
deceit upon defendant Chemical Bank's preducessor. 


73. By reason of the wrongful conuuc 


aeren- 


ral 
Cc 
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dants Leone Bosurgi and Emilio Bosurgi refe.red to in 
paragraphs 62, 71 and 72 -reof, defendant chemical Bank 


has incurred and will incur substantial damage, in 


o 
t 
c 
c 
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attorneys' fees, in defense of the tax claim of tne 
United States referred to in paragraph 34 hereof and in 


defense of the within action. 


WHDREFORE, defendant Ct! demands: 


(1) judgment dismissing the complaint in 
| t 


above-entitled action as to it with costs; 
(2) with respect to its counterclaim and cross- 
claim for interpleader, that: 
(a) the Court enter an order joining the Estate 
of Adriana Bosurgi, deceased, and W. Sanderson & Sons 
as additional parties defendant to the said counter- 


claim and cross-claim for interpleader; 


ant to Title 28, U.S.C. § 2361 
(c) the Court require plaintiff, defendants and 
additional de‘-ndants to interplead their respective 


claims; and 
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(d) judgment be entered determining (i) the 


claimant or claimants entitled to the sum of $215,000 
plus accrued interest herein referred to and (ii) the 
amount to which each such claimant is entitled; | 

(3) with respect to its second, third and fourth 

cross-claims and its first, second and third third-party 
counts, 

(a) that, in the event plaintiff recovers judg- 
ment against defendant Chemical Bank, said defendant 
recover judgment over and against defendants 
Leone Rosurgi and Emilio Bosurgi, individually and 
as executors of the Estate of Adriana Bosurgi, deceased, 
and against the Estate of Adriana Bosurgi, deceased; 
and 

(b) judgment awarding it damages including 
attorneys' fees, costs and expenses ef litigation as 
against defendants Leone Bosurgi and Emilio Bosurgi, 
individually and as executors of the Estate of Adriana 
Bosurgi, deceased, and the Estate of Adriana Bosurgi, 
deceased, for the wrongs therein comolained of; 

(4) with resnect to its fifth cross-claim, 

judgment against defendants Leone Bosurgi and Emilio Rosurqi 

(a) directing them to return to defendant Chemical | 

Bank the assets which they hold as constructive trustecs 


and 


> 


(b) awarding said defendant out of such assets its) 
attornevs' fees, costs and expenses of litigation; 
(5) with respect to its sixth, seventh and eighth 


cross-claims and its fourth, fifth and sixth third-party 


counts, 
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(a) judgment awarding it damages including 
attorneys' fees, costs and expenses of litigation as 
against defendants Leone Bosurgi and Emilio Bosurgl, 
individually, as trustees for a trust for the benefit 
of, and as agents for, Sociedad for the wrongs therein 
complained of; 

(b) judqment awarding it damages including 
attorneys' fees, costs and expenses of litigation as 
against defendant Socieaad for the wrongs therein 


complained of; and as 
(c) judgment awarding it damages including 


attorneys' fees, costs and expenses of litigation as 


aqainst defendant Sociedad, as heneficiary, for the 


ct 
rc 
L 
r 


wronas therein comolained of, to be paid ou 
assets Sociedad may own, possess, claim or hold legal 

or equitable title to by reason of the trust of which 

Adriana Bosurgi was, and the defendants Emilio Bosurgl 
and Leone Bosurgi were or are trustees or agents of 
the trustees; 

(6) with respect to its ninth, tenth ani 
eleventh cross-claims and its seventh, eighth and ninta 
third-party counts, judgment awarding it damages including 
attorneys' fees, costs and expenses of litigation as 
against defendants Leone Rosurgi and Fmilio Bosurjl, indi- 


vidually and as agents of Sanderson, and Sanderson for 


the wrongs therein complained of; and 


7 
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(7) such further relief as to the Court may seen 


just and proper. 


April 27, 1972. 


/ L/S) f 
C tlt /i-rAAt LE: 
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; efendant-Taird 
Party Plain Chemical Bank, 
One Chase M tan Plaza, 
New York, N.Y. 10005 
(212) 422-2000 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF MEW YORK LED fi ——— 


UNITED STATES OF AMERICA, 


Plaintiff, 
: PARTIAL DEFAULT 
ici TURAMENT TE REM 
LEONE BOSURGI and EMILIO BOSURGI, : 71 Civ. 928 
as Executors of the Estate of 


Adriane Bosurgi, Deceased ; # ee. eT 
CHEMICAL BANK, as Statutory : 

Executor of the Estate of 

Adriana Bosurgi, Deceased; 

LEOWE BOSURGI and EMILIO BOSURGI; : 

SOCIEDAD AMOMIMA de LNVERS IONS 

COMMERCIALES @ IMNDUSTRIALES; and 

BENEDICT GIMSBERG, 


This action having been commenced on the ird day 
of March, 1971, by the filing of a complaint and the 
issuance of a swamons, and thereafter om December 1, 1971, 
an amended complaint heving been filed and an amended 
summons having issued, and a copy of the seid amended 
summons and amended complaint having been duly served upon 
the defendants Leone Bosurgi end Emilio Bosurgi on the 7th 
day of December, 1971, and the said amended summons with 
proof of such service hawing been duly filed in the office 
of the Clerk of this Court om thel7th day of December, 
1971, and the said defendants not having appeared, 


answered, or made any motion with respect to the amended 


cowplaint, and the time of the said defendants to appear, 


1eb 
9572 
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answer, or omke any motion with respect to the amended 
complaint having expired, and the Clerk of this Court 
having duly entered the default of the defendants, and it 
further appearing that the sum of $215,000 plus interest, 
is in the custody of this Court, the said amount being in 
the form of certificates of deposit held by Benedict: 
Gimsberg, pursuant to the order of this Court dated March 
18, 1971, and it further appearing that there is no just 
reason for delay in the entry of judgment against two but 
not all of the defendants herein, 

NOW, on motion of Whitney dorth Seymour, Jr., 
United States Attorney for the Southern istrict of 
New York, attorney for the plaintiff, it is 

ORDERED and ADJUDGED, that the United States 
of America, plaintiff, have judgment ageinst the defendants 
Leones Bosurgi end Emilio Bosurgi, residing in Messina, Italy, 
at Villagio Pace, Vie Consolare Pompea, 33, and Villagio 
Pace, Via Consolare Pompea, 29, respectively, for the sum 


of $215,000, together with interest thereon. 


8O ORDERED: IM is 8 . ie | 4 "ti A t- Yl eu 4e rk by 
A | ae 


U.S.D.J. 


~ 24 ) 
Juy* 


Judgment entered may —) , 1972 


JOHN LIVINGSTON 


Clerk 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF MEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 


“ve AFFIDAVIT FOR PARTIAL 


: DEFAULT JUDGMENT DN REM 
LEONE BOSURGI and cMILIO BOSURGI, 


ae Executors of the Estate of 71 Civ. 928 
Adxiama Bosurgi, Deceased; : 

CHEMICAL BANK, as Statutory 

Executor of the Estate of 

Adriana Bosurgi, Deceased; 

LEOWE BOSURGI and EMILIO BOSURGI; 

SOCTEDAD AMNOMIMA de INVERSIONS 

COMMERCIALES @ IMDUSTRIALES; and 

BENEDICT GINSHERG, 


STATE OF NEW YORK ) 
COUNTY OF MEW YORK : ss.: 
SOUTHERN DISTRICT OF MEW YORK ) 

MICHAEL I. SALTZMAN, being duly sworn, deposes 
and says: 

1. That he is am Assistant United States 
Attorney in the office of Whitney North Seymour, Jr., 
United States Attorney for the Southern District of New 
York, attorney for the plaiatiff herein, and as such is 
in charge of aud is familiar with the above-entitled 
action, 

2. That this eetion was commenced on the 
3rd day of March, 1971, by the filing of a complaint end 


the issuance of a ewamons. In this action, the plaintiff 


Tl- 
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seeks te collect estate tames which were assessed on March 
2, 1971, ageinet the defemdants Leone and Emilio Bosurgi, 
ae Steturory Guscuters and transferees of the estate of ther 
mother, Adriane Boewrgi. Adriane Bosurgi, a nonresident 
alien on the date of her death, co iaformation and belief, 
poesessed securities on depesit at the Chemical Bank, in 
New York, Mew York, amd, therefore, her estate becens 
liable for United States estate tazes. 

3. That on information and belief, after the 
death of Adriana Bosurgi, the defendants Leone and Emilio 
Boewrgi transferred assests out of the sccowst maiatained 
by their mother at the Chemical Benk into an account in 
their own mame. Thereafter, these defendants instituted 
« civil action against Chemical Bank in the Supreme Court, 
Mew York County, Index We. 7939-66, in commection with 
certain advice the Bamk allegedly gave to Leone end 
Emilio Bosurgi about the investment of the funds in their 
account. 

4. That Benedict Ginsberg, Eeq., was the 
attorney for the defendants Leone end Emilio Bosurgi in 
the state court aetion against Chemical Bank. 

S$. That the state court ection instituted by 
Leows and Emilio Besargi against Cuemical Bank was settled, 
with the Ciemieal Bemk agreeing to pay the defi-ndents 
Lecae and Emilio Boourgi the sum of $215,000. 


MIS:eb 
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6. That om or ebcat March 3, 1971, a copy of 
a Temporary Restraining Order, restraining the transfer 
of the emownt the settlement botween Leone and Emilic 
Bosurgi and the Chemical Bank, and « copy of the Susmcas 
and Complaint im the captioned ection were served upon 
Bewedict Ginsberg, Eeq., by delivering @ copy of the eaid 
Tewporery Restreiming Order aad Summons aad Complaint to 
hia. 

7. That Robert 8. Fink, Eeq., and Kostelanets & 
Rithelz, attermeys-at-law, represeat the defendants Leone 
and Emilio Beeurgi im @ Tax Court action which they 
commenced after the March 2, 1971 asseseuent, collection 
of which is sought herein; that on November 17, 1971 aad 
again on November 30, 1971, the United States Marshal 
attewpted te serve Robert 8. Fink and/or Kestelansts & 
Rithols, ead that seither Robart $. Fink wer Kesteleasts & 
Rithels weuld aceept 4 copy of the said Egumens and 
Complatat. 

@. That om the lst day of beeuber, 1971, an 
auended complaint wes filed sad an cusnded summons wis 
iuewed im this action end, thereafter, « copy of the seid 
amended ewmmons and euended couplaiat wes duly served on 
the defendents Leone and Emilio Bevurgi by delivering « 
copy of the said amended sumone cad ensaded complaint to 
Reasdict Cimeberg; and thet om the 17th day ef Deceaber, 
1971, che asended summas and anended complaint, together 
with preef ef service, was duly filed ia the office of 
the Clerk of this Court. 


a 


—— EEE 
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9. Thee the defendants Leones Besurgi end 
Emilie Beeurgi have not appeared, caewered, or made ang 
metien im this eetice ead the time ef the said defendents 


te eppeer, anousr, or wake any motion has expired; sad 
thet the eaid deGendente are new ia default fer failure 
ae appear ox plead tawaim. 

10. Theat the emeunt shown by the stetenant 
attested herete ic justhy due and ewling, cad thet uo 
part theweef hes bean paid, except a9 appeers by the 
seid stetement; thet the disbursements sought to be 
teamed heve been ands im the actica or will nscossarily 
be andy oc inowrseé therein; end thet, upon informatica 
end belief, tha defsadents are act infsuts or incompetent 
pereens, o¢ in the ailitery service. 

WEEREFOUR, 4¢ ic poayed thet the Clerk of this 
Court eneer the default ef the defendnats and enter the 
ananesd partiad jedgawaé im rew egeiast the on famdsnts 
ie secevénmes with the statement attauned here’c. 


WIGMLEL 1. GALTIIAN 
Apoistaat Uaited States Attorney 
Swern to befess as <ais 
SO day of way, 197% 
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UNITED STATBS DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


int en Cage abe ae ee a ae. ee Se ee a a a EE x 
UNITED STATES OF AMERICA, 
Plaintiff, 
STATEMENT FOR 
-v- JUDGMENT_IN REM 
LEONE BOSURGI and EMILIO BOSURGI, : Relating to 
as Executors of the Estate of defendants 
Adriana Bosurgi, Deceased; Leone Bosurgi and 
CHEMICAL BANK, a8 Statutory ; Emilio Bosurgi and 
Executor of the Estate of Adriana a fund in the 
Bosurgi, Deceased; LEONE BOSURGL possession of the 
and EMILIO BOSURGI; SOCIEDAD ANONIMA Court 
de INVERSIONS COMMERCIALES e : 
INDUSTRIALES; and BENEDICT GINSBERG, 
Defendants. 
ose ee « «ee « ee «+ s* @® @ @ - - x 
Principal amount sued for... ++ +++ +s $666 ,780.72* 
Payments previously made .. +++ ++ es 0.00 
Amoumt now due ...«-+++s*-+s+e*eree 8 & 8 $666 780.72 
Fund in Court o . . . o © . . * . . e ° . 7. * $225,557 B9*x* 
Total amount of judgmenc .- + + + e+ e+ © @ + $225,557.89** 


eee ne 


* 


Pius interest as provided by law 
from date of assessment (March 2, 1971). 


ex 
Plus interest accruing at the rate of 
4-7/8%. Fund in the form of Certificate 
of Deposit held by Benedict Ginsberg, Esy., 
pursuant to the order of this Court dated 
March 18, 1971. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


=e eewee#eeseeaeeseeewee#eeeeeseee# @ X 


UNITED STATES OF AMERICA, 
: CERTIFICATE OF ENTRY 
Plaintiff, OF DEFAULT 


- ve 


LEONE BOSURGI and EMILIO BOSURGI, : 71 Cir. 928 
as Executors of the Estate of 

Adriana Bosurgi, Deceased; 

CHEMICAL BANK, as Statutory 

Executor of the Estate of Adriana 

Bosurgi, Deceased; LEONE BOSURGI 

and EMILIO BOSURGI; SOCIEDED ANONIMA 

de INVERSIONS COMMERCIALES e 

INDUSTRIALES; and Benedict Ginsberg, 


Defendants. 


I. JOHN LIVINGSTON, Clerk of the United States 
District Court for the Southern District of Mew York, 
hereby certify that I heve this day duly entered default 
of the defendants Leone Bosurgi and Emilio Bosurgi, for 


failure to appear or answer. 


Dated: New York, New York 
MAW St, 147k 
Q 


JOHN LIVINGSTON 


JOHN LIVINGSTON, 
Clerk 


Be 
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OPINION AND ORDER OF THE DISTRICT COURT DATED JUNE 5, 1972 DENYING MOTION TO 
VACATE Bod OF SuBaONS AND COMPLAINTON SAICI COUNSEL 


a HA prey ATI PaTIN ANT QM 


Lickehad Daahs nid) Lebaackdek ov SN 
: iene ens ete - 
t Dead 92 Tea Cem 
- dines a 
Sat cae | mba Adee - atom ooh gy 


wo Soutos a Teas S: 3JISURSs, 


scutoss of tia Sstat: of 


? 
_—~— ‘Dy 
Sr? 


c 
“o 
. 
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LUNE GOSGRGI and EMILIO BOSURGI; 


ee 


are 


+ , ee pS 2 oe 
43 Vo ba ? ALT WGRS ANS 


tastes — SJSTRiAUAS ond 


rs ow =e Aee peti ay 
Southeen District o£ sew York 
Inited States Courthouse 


foley square 


¥ ¥Yor’e, Naw York 


Attornev for United States of 


MICHASL I. SALTZMAN, 
$3LGcant United Sta 


9 Counsel 


‘e mw we 
Alriana DSesuret, Deceased; CUUMICAD 
: “Padre Mecty 2Cntor of tn% 


2 SLA woSital.,» LUUCSssdseG 7 


oe 


1) 


ro 


. 


“INS? NORTS SEMOUR, ete: 


a 


23 Atto 
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sitio na, BOLTELSS, LoviTAN & CO Bove 
‘ e 


” 
Siraty iow, 


199 DWaerw 


122 Bast 42nd Street 
“7 Zor, Naw Yor 
Attorneys anvaaring s: 
ciodad Anonima d2 Inver 


2 Iindustriales 
3 Per 3. 
yore | Ce ari BGaR, we id © 


Of Counsel 


UIC? SINSSERG, 25Q. 
Luts Avanua 
aw MES. iw Soe 
corney sor Dafiondants 


Boones and Emilio Losurgi 


CRAVATH, SWAINS & MOORS, BSQS. 
1 Chasa Manhattan Plaza 


x? 


Maw York, New Yor's 


Attorneys for Chemical Bank 


law Yorke Trust Company 


ie & y- 
ou ‘ oL/ Ape eae Ke Dio, ita e 
wndant Sociedad Anonima de Inverssisas 
: eisial @ Industriales (SAICI) moves pursuant t9 
» i? eat Rik a2 bE) ds Re SMIRK" ety Loa 75 be eda ae 


‘Ytak2 che »surperted service upon it of tne anended summons 
and complaint; the contention is that the attorney uson 
! sss Was goerred, though ssataiwed to [ring 2 te- 


Yatad cuit in the state court, was not an “agent authorized 
(1) 


am a Pe ae ote a oe _— oma: a 
a oe vacels2 c2rvice o£ orocess. 
a | “ a ~ 
i ; 313 a3 two vending state court actions, 


sontor about a fund of $215,000 and claims thereto made by 
rie various iiciyants in those actions. it is necessary to 
‘azicn of this motion to deseribe a portion of the 


nzocediral maze which has arisen out of these litigations. 


ee 
2 Sascaniper. 15, 29785 tet 


~atored into a chipulation sattling their lawsuit then pending 
in the Now York State Suoreme Court against the Chamical Banc 
inw Yor Trust Company for the sum of $21. ,009. Under the 


a8 


“3 Of the settlement, Chemrcal ayraed that the $215,005 


Ww 
‘ 
' 
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and i:old by nim in escrew pending cetermination 9f claims 


nga <eeeod by tha Internal Re*onua Service of ft: “sited States 
Government against the defendant arising out of their [sic] 


relationship as banker, depository or custedian of the 


conencad the »sfosenc iction against the Chemical Dane and 
the Bosurgis, individually and a3 executors of tua estate 
of Adriana Bosurgi, seeking to foreclose certain tax liens 
against property within the jurisdiction of this court, 
including tha fund to be paid “y Chemical Bank in settlement 
of the state court action brought by the Bosurgis. On March 
13, 1971, Judge Bonsal denied a motion for preliainary in- 
junction restraining payment of the fund to the Bosurgis, 
but ordered instead that Chemical Bank pay over to Benedict 
Ginsverg, attorney for tne Yosurgis, the sum of $215,000 for 
the nurchase of certificates of aA2xsosit, and that Ginsberg 
have and hold the said cartificates of deposit ia cscrow 
suotect to and inpzessed with aay and all liens of tana 
United States of America, and subject to any further order 
of this Court which may be made with regard to the rights 


5€ tha United States of America, and any other claimant to 


B om | 
— 
co 
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fund asseared, SAICI, the movant here. ts attorneys 

then commenced an action in Mew York State Sunreme Court 
against the Bosurgis and Benedict Ginsberg, claiming that 
the settlement fund "is the property of and accountable to 
{cCAsCI]," -ad s.exing to have Ginsberg pay over the escrow 
fund to SAICX. Desvoite the fact that the government already 
had asserted its tax lien against the fund, tne United States 
Wa3 noc named us 4 party in tuat action. Faced with this 
\Idad claim ts “ha fund, the United States, cn November 29, 
1971, obtained an order allowing the filing of an amended 
complaint, adding as detendants SAICI and Ginsberg, who 
claimed an interest in the fund ior attorneys fees, and 
directed that the summons and complaint be served "in 
1ccordance with the Federal Rules of Civii Procedure." ‘The 


ouended compiaint alleges that SAICI “may have or may clain 


so hayn an latarast in the settlament gund. ..." The 
{3) 
xt CLacss caused srocess to be sarved on tne attorneys 
(2) Shis order was affirmed by the Second Circuit in open 


court. on April 21, iL97l. 


(3) Tha service was made upon the senior partnar or the firm. 
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attornay, solely by reason of his capacity 


? 
FA 


as an attorney, Joes not thereby become his client's agent 


Wor is the fact that en attorney roorssents 


nis client in a completely unrelated litigation suificient 
(5} 


to establish the requiite authority. What is necessary 


in that it appear that the attorney was authorized,cither 


etpresuly or impliedly, to scceive sarvice of process for 
(5) 
his cliant. And iz such agency is to be implied, it 


must Da implied from all the circumstances accompanying the 


attornay’s appointment which indicate the extent of authority 


(1) Soa Ransom v. Drennan, 437 P.2a 313, 518 (Sth Cir.), onrt. 
Joenied, 403 U.S. 304 (1971); Uniced States v. Harole 
Community Record, Inc., 335 FP. Supp. 95, 101 (3.D. Pa. 
1971); 24. Stone v. Pane of Commerce, 194.028. 412, 42h 


. 7 ay 655, 639 (Fer cis. 1971)< 


, sye97 ‘ . ree | , ’ 
J Whos We BOLLS, ? 


* 
° ~~ 
Schwarz ve ‘ihomas, 222 Fe 


(S$) Christensson v. Yogdal, 199 7.2a 492, 404: n.3 (DC... Cis 


332?j; United Scates ve Marple Community Ascord, Inc., 
35 P. SGuon. 95, 101 (B.D. Pa. 1971). 


4. 


fc is beyond question that SAICE’s actorney3 


> Re 333207 O=, tha 3225,C6900. Tits: seta.i3est 2cas— 
sacily <<x<pilrad tre attorneys to resist thea claias to tra 


funl rasserted “y other varties, including the United States 


suLz, wnaich involvas relative righnts to the sattioment fund, 
23 a necessary incident of the attorney's effort to estab- 
Lisa GATCE's clain to the settlement fund by onsesing the 


cluins of tra jovernnent, as well as thosa of the other 


clasmant3. uictigation with the United States must have 


(7) +a Jaicad stusas ve. Balanovsai, 236 Fe2d 298, 303 (24 
Cir. 1956), cart. denied, 352 U.S. 958 (1957); United 
Siates v. Davis, 38 FR.D. 424 (N.D.N.¥. 1965)3 ? J. 
Moore, Federal Practice 94.12, at 1048-51 (1970); Wright 
~ Millar, fr.deral Practics & Procedures Civil §1097, at 
371-72 (1963). 

(3) Uniiica ‘cha sicuation in the Balanovski and Davis cases, 
tia s72ecicic agreement of retainer has not been submitted 
on this motion and the scope of tha attorney's authority 

1 


~ ijoashaianed “dlaly Sree tie eizyeumstances: oS tas 
Suzie 22 ha3 wrougne on sAsCI's Denalt an scats couree 


« 267 2. Susp. 709, 713 (S.D. Pas 15957), 
131 (3d Cir. 1953) (cer curiam) 
oz Agency 55 24, 35 (1953). 


3; Rastata- 


cope of the attorney's 


17?) 


bica intended a3 within the 


aucherity, 3ince to obtain the fund for SAICctr, i 
*s would taavitably have to face ond overcome the 
claim of tha United States. In June 1971, when SAICI's 
attorneys brought the state court action, the government 
121 already 2sserted its lien against the fund. The ind 
uns held ix escrow subjact to any further order of this 
~ -yi¢h redcard <o tha United States and any sther 
clui:aunts; and the custodian named by this court was named 
as a defendant in SAICI's state court suit. In sum, upon 
the ¢acts here presented, SAICI's attorneys were impliedly 
orizad ta receiva service of process cn behalf of 
SAICI, a defendant in this suit, which, insofar as SAICI 
is here involved, seeks to determine its rights, if any, 


to the settlement fund — the very object for which they 


wore initially appointed. 


It is appropriate to note that in the instant 
litigation service upon SAICI'’s attorneys was not only 
“apuate, but wecsably optimal. As one court noted in 


similar circumstances: 
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is so Seam « « « that services 


wv 


or 723 and complaint upon [the at- 
atin i roc ba broucht acme to cach 
~- "his 33 at times a matter oc 
conc2zrn in shese problems of servics of 


ntote33 “irougn claimed anthorized ayent. 

—_ w~3 Uton Mm {Ady L...°72r 
would jozing notice of the Lawsuit to jche 
a-iacivals] 3:ce7s bavond argument and is 
ovicant here from the motion itselz in their 
behalf +7 cmash the service. Also, a lavver 
wowed with o.1 the azuthority given as lare 
co uct und asvear i3 about the best cand-date 
on2 could Fygose co insure notice of a psendiag 


result." 


liaving concluded that SAICI‘'s attorney was an 
agent authorized by appointment to receive service of 
process in this .:cticn, it is unnecessary to (i72termine 
whather cervica would also have been proper under New York's 


(it) : 
CPLA, section 303. This court has held that the section 


may be used by the assignee of a cause of action -~ the real 


(10) Unitad States v. Davis, 38 F.R.D. 424, 425-26 (N.D.N.Y. 
1965). 


(11) The section provides: “she commencement of an action 

in the state by a nerson not subject to personal juris- 
dietion is a designation by him of his attorney appear- 
ing in the 2ction or of t’ a clerk of the court if no at- 
S9rnev comears, 23 agent, curing the nerdency of the ac- 
tion, or cotvisa oF a summons ia any sejzarace action in 
which such a person is a dafendant and another party to 
the action is a plaintiff if such separate action would 
hav2 been permitted as a counterclaim had the action been 
brougut in the supreme court." 


te 
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surty delendant in the state court action -- when ch 
AB3ignor is thea naned dafandant in the state cox 
iiore, there has been no assignment and the United States is 
not a nacty to the state court action. The custodian of 

th» £und appointed by this court is a named party, and tue 
previous order of this court indicates the continuing inter- 
ast of the United States in that fund. Whether CPLA section 
°93 should be axtended to cover such a situation is a mattar 
ast. last to resolution py the New York State courts in an 


a ,prooriate case. 
Tne motion is cenied. 


Daceds New York, NW. ¥.- rd + fe oi 
June 5, 1972 Lida etd AN Kz pm 
United States District Judgs~ 


/ } 
/ / 


(10) Soe United States v. World Transport, Ltd., 322 F. Susp. 
335 ($.D.N.¥. 1971). 
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| 4 JNITED STATES DISTRICT COURT 
)UY SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 
ee ~againsr- 
fh 
A / LEONE BOSURGI au LIO BOSURGI, 
\\_/ AS EXECUTORS “F ..%) “STATE OF 
Ds ADRIANA BOSI'« "1, "SC. SED, 
CHEMICAL RA'K, AS 2a LUTORY 
EXECUT\ X OF 2. &ST.A7S OF ADRIANA 
BOSURG , DECEAS %, LEONE BOSURGI , aera mt 
and '“ TO BF RSE, SOCIEDAD ANSWER TO CROSS = 
AN. ba liy® SLONES ; THIRD=PARTY CLAIMS 
( an LNDUSTRIALES , 
GINSBERG, 
Defendants, 
-and- : 71 Civ. 928 


ESTATE OF ADRIANA BOSURGI, DECEASED, 
and W. SANDERSON & SONS, 


Additional Defendants to 
Amended Counterclaim and 
Amended Cross-Claim for 
Interpleader, 


-and- 
CHEMICAL BANK, 


Third-Party Plaintiff, 


LEONE BOSURGI and EMILIO BOSURGI, 
INDIVIDUALLY, AS EXECUTORS OF THE 
ESTATE OF ADRIANA BOSURGI, DECEASED, : 
AS TRUSTEES OF A TRUST FOR THE BENEFIT 
OF SOCIEDAD ANONIMA DE INVERSIONES 
COMMERCIALES E INDUSTRIALES, AS AGENTS 
OF SOCIEDAD ANONIMA DE INVERSIONES 
COMMERCIALES E INDUSTRIALES AND AS 
AGENTS OF W. SANDERSON & SONS, ESTATE . 
OF ADRIANA 2OSURGIL, DECEASED, SOCIEDAD 
ANONIMA DE INVERSIONES COMMERCIALES E 
INDUSTRIALES, und W. SANDERSON & SONS, 


Third-Party Defendants. 
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Defendant and third-party defendant Sociedad 
Anonima de Inversiones Commerciales e Industriales answer- 
ing the cross and third-party claims herein of defendant 
and third-party plaintiff, Chemical Bank, upon information 


and belief, except as otherwise specified: 


1. Denies the allegations contained in paragraphs 


gi Ib at iy 3 Sr uh | Bh chi | ents “S25"" a ae» Wehe "Sg! and "60," 


2. Denies the allegations contained in paragraph 
"20," except admits that pursuant to an order of this Court 
entered on March 18, 1971, defendant Chemical Bank has paid 
to defendant Benedict Ginsberg, Esq. the sum of $215,000. to 
be held by him in custodia legis in the form of certificates 
of deposit of Chase Manhattan Bank and refers to the said 


order for the terms and provisions thereof. 


3. Denies any knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 


in paragraphs big’ ra vEoae sip ky gi Ua ir ad "4g" and veg 


4. Denies any knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraph "55," except admits that the said account consirted 


of assets held for Sociedad. 
As and For an Affirmative Detense 


5. This Court lacks jurisdiction over this defendant 


and third-party defendant in that process in conformity with 


a Da 
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the applicable laws and statutes essential to confer juris- 


diction over this defendant and third-party defendant to the 
cross and third-party claims was not properly served upon 


this defendant and third-party defendant. 


WHEREFORE, defendant and third-party defendant 
Sociedad Anonima de Inversiones Commerciales e Industriales 
prays for judgment that the cross and third-party claims 
herein be dismissed. 
GAINSBURG, GOTTLIEB, LEVITAN & COLE 
Attorneys for Defendant and Third- 
Party Defendant Sociedad Anonima de 


Inversiones Commerciales e 
Industriales | 


By Wikccwscull. Pe ee | 


\ A Member of the Firm 


Office & P.O. Address: 
122 East 42nd Street 
New York, N.Y. 10017 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, ANSWER TO AMENDED 
COMPLAINT 
cabs seeeeni aici ec calaaaene 


LEONE BOSURGI and EMILIO BOSURGI, 

as Executors of the Estate of 
Adriana Bosurgi, Deceased; 

CHEMICAL BANK, as Statutory 
Executor of the Estate of Adriana 
Bosurgi, Deceased; LEONE BOSURGI and 
EMILIO BOSURGI; SOCIEDAD ANONIMA de 
INVERSIONES COMMERCIALES e 
INDUSTRIALES and BENEDICT GINSBERG, 


Civil Action 
71 Civ. 928 


Defendants. 


Defendant, Sociedad Anonima de Inversiones 
Commerciales e Industriales, answering the amended complaint 
herein, upon information and belief, except as otherwise 


specified: 


1. Denies the allegations contained in paragraph 


2. Denies any knowledge or information sufficient 


to form a belief as to the truth of the allegations contained 


in 


to 


in 


paragraph "5." 


3. Denies any knowledge or information sufficient 
form a belief as to the truth of the allegations contained 


paragraph "7." 


4. Denies the allegations contained in paragraph "8." 


6 
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As and For an Affirmative Defeuse 


5. This Court lacks jurisdiction over this defenu =f 
in that defendant has not been properly served with process. 
More particularly, there has been a failure to serve the summons 
and complaint herein as required by law to subject this de- 


fendant to the jurisdiction of this Court in this litigation. 


WHEREFORE, defendant Sociedad Anonima de Inversiones 
Commerciales e Industriales, prays for judgment that the complaint 
herein be dismissed. 

GAINSBURG, GOTTLIEB, LEVITAN & COLE 
Attorneys for Defendant Sociedad 


Anonima de Inversiones Commerciales 
e Industriales 


By _ ee ae ee 


A Member of the Firm 


Office & P.O. Address: 
122 East 42nd Street 
New York, N.Y. 10017 


PL :@ 
71-0572 
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UNITED STATES man woe 4. ae 


ra 
a/' 
SOUTHERN DISTRICT OF NEW YORE / 


UNITED STATES OF AMERICA, 
: NOTICE TO TAKE DEPOSITION 
Plaintiff, AND REQUEST FOR 


CTION OF 


°*“Vve Pf 
71 Ciw. 928 (KTD) 
LEOWE BOSURGI, et al., b> keel aee 


Defendants. < ji 0 4193 


i : /. 
oe ee w2 wees « eoeeaq@eenreqeee#ee X At a stump dt 1d frty 23 
if —Tae 
SIRS: —_ j aa 


PLEASE TAKE MOTICE that the plaintiff, 
United States of America, by its attorney, Paul J. Curran, 
United States Attorney for the Southern District of 
New York, pursuant to Rule 26 of the Federa. &r .13 of 
Civil Procedure, will take the der- sition of deiendant 
Benedict Ginsberg, at 9:30 o’clock in the fe acon on the 
24th day of October, 1973, in Room 321 of the United States 
Courthouse, Foley Square, New York, New York, and that 
pursuant to Rule 34 of the Federal Rules of Civil Procedure, 
defendant Benedict Ginsberg is directed to produse at 
that deposition all books and records, correspondence, 
diery entries, contracts, and other written data which is 


cacmy be relevant in respect of Benedict Ginsberg's 


representation of plaintiffs in the action styled Lemme 


Bosurgi and Emilio Beevrgi v. Chemical Bank Hew York 
Trust Company, Index No. 27939/66 (Sup. Ct. N.Y. Co.). 


DPL:eb 
71-0572 
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Dated: New York, Mew York 


TO: 


October 3, 1973 


Yours, etc. 


PAUL J. CURRAN 
United States Attorney for the 
Southern District of New York, 
Attorney for Plaintiff, 
United States of sottal gf 


By: VITA J | ag 


DAVID P. LAND 
Assistant United States Attorney 
Office and Post Office Address: 
United States Courthouse 
Foley Squere 
Mew York, New York 10007 
Tel.: 212 264-6321 


Cravath, Swains & Moore, Esqs. 
One Chase Manhattan Plaza 

New York, Mew York 10005 
Attorneys for Chemical Bank 


Benedict Ginsberg, Esq. 

475 Fifth Avenue 

New York, Mew York 10017 
Attorney pro se 


Gainsburg, Gottlieb, Levitan 
& Cole, Eeqs. 
122 East 42nd Street 
New York, New York 10017 
Attorneys for SAICI 


| 
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71-0572 A 147 Cygson 


UNITED STATES DISTRICT COURT 


¢/ 
SOUTHERN DISTRICT OF MEW YORK } 0 4 


} 


UNITED STATES OF AMERICA, 
: NOTICE TO TAKE DEPOSITION 
Plaintiff, AND REQUEST FOR 


- Vv ao 
71 Civ. 928 (KTD) 
LEOME BOSURGI, et al., 


: dee © /¢/? 3 
Defendants. 7 
| ArypoorLinn put - er 6.1993 
- se eweeeee#eesee # «# # # # @# - x ua 
Te / aasmanaicaed 


PLEASE TAKE NOTICE that the plaintiff, 
United States of America, by its attorney, Paul J. Curran, 
United States Attorney for the Southern District of 
New York, pursuant to Rule 26 of the Federal Rules of 
Civil Procedure, will take the deposition of defendant 
Sociedad Anonima de Inversiones Commerciales e Industriales 
("SAICI"), by its employee, officer, or director having 
knowledge of the facts in respect of SAICI’s contention 
that the property asintained in an account at the defendant 
Chemical Bank by Adriana Bosurgi and the defendents Leone 
Bosurgi and Emilio Bosurgi, constituted the property of 
SAICI, at 9:30 o’clock in the forenoon, on the 6th day of 
Wovember, 1973, in Room 321 of the United States Courthouse, 
Foley Square, New York, New York, and thet pursuant to 
Rule 34 of the Federal Rules of Civil Procedure, SAICI is 
directed to produce at that deposition all of its books and 


DPL:eb 
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records, correspondence, contracts, agreements, drafts, 
notes, vouchers, invoices, and other written records, or 
copies thereof, in the possession of SAICI, relating to 


its claim in this action. 


Dated: New York, New York 


October 3, 1973 


Yours, etc. 


PAUL J. CURRAN 

United States Attorney for the 

Southern District of New York, 
Attorney for Plaintiff, 
United States of America - 


By: , tld Ps y ate 


DAVID P. LAND 
Assistant United States Attorney 
Office and Post Office Address: 
United States Courthouse 
Foley Square 
Rew York, Mew York 10007 
Tel.: 212 264-6321 


Cravath, Swaine & Moore, Esqs. 
One Chase Manhattan Plaza 

New York, Kew York 10005 
Attorneys for Chemical Bank 


Benedict Ginsberg, Esq. 

475 Fifth Avenues 

New York, New York 10017 
Attorney pro se 


Gainsburg, Gottlieb, Levitan 
& Cole, Esqs. 

122 Kast 42nd Street 

New York, New York 10017 

Attorneys for SAICI 
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UNITED ST 
SOUTHERN 
. Kemet tena cenanaosonesn ay 
UNITED STATES OF AMERICA, b t SUANT 
rIONn (d) 
at) 
Plaintiff, 
-against- (KTD) 
LEONE BOSURGI, et P 
Defendants. 
as seen iescnen pecan tan ah Sree d iae Son ea x 
 aRS 
PLEASE TAKE NOTICE that, pursuant t\ ection i) 
of the Federal Rules of Civil Procedure, the indersigned 
hereby demands that the deposition of BENEDICT GINSBERG, 


heretofore noticed for the 24th day of ¢ 


suspended pending hearing and determination of the rotion 


made herein for a protective order. 


Dated: New York, N Y. 


October 12, 1972. You;ra, etc. 


WS MIE NED £ 


+ 


aie. Lae fate 
BENEDICT GINSBERG 


Attorney Pro Se 


475 Fifth 
TO: New York, 
PAUL J. CURRAN, ESQ. MU 3-7079 
United States Attorney 
Attorney for Plaintiff 
United States Courthouse 
Foley Square, New York, N. Y. 10007 
CRAVATH, SWAINE & MOORE, ESQS. 
Attorneys for Defendant Chemical Bank N 
One Chase Manhattan Plaza 
New York, N. Y. 10005 


Avenue 
N. Y¥.. 10017 


ew Yor). Trust Company 


GAINSBURG, GOTTLIEB, LEVITAN & COLE, ESQS. 


Attorneys for Defendant Sociedad Anonim 
Comerciales e Industriales 

122 East 42nd Street 

New York, N. Y. 10017 


a de Inversiones 


a 


0 


As 


NOTICE OF MOTION BY BENEDICT GINSBERG, ESQ. TATED OCTOBER 12, 1975 


__FOR A PROTECTIVE ORDMR 


FOR A PROTECTIVE ORDER 


c 


UNITED STATES DISTRI COURT 
SOUTHERN DISTRICT IEW OR 
UNITED STATES | ICR, 
LI, pi i i 

- 1 7 - 

LEONE BOS i, @ -7 
Def dar ‘ 

Se Rose: 

PLEAS! TAI NOTICE that on the nn ed {fi avit 

; ; py Pe 

of BENEDICT GINSBERG, ory to the f x ot of O sher, iF 3: 
ind the exhibits anne i thereto, the inde} med ill move 
this Court on th th iy OL O¢ ober, 197 IP t 2:15 o'clock 
in the afternoon, or as soon ther after as ounsel can be 
heard, in Courtroom 519 , United States Courthouse, Foley 
Square, New York, New York, for a protective order restrain- 
ing the plaintiff from taking the deposition of BENEDICT 
GINSBERG, one of the defendants herein appearing pro se, 
pursuant to notice dated October 3, 1973 (Exhibit "A" hereof), 
and for such other and further relief as to the Court mav 
seem ju ind proper. 

PLEASE TAKE FURTHER NOTICE that answering affidavits, 

£ vy. shall be served upon the undersigne d least five 


zs —/ 
A dol 
(5) days before tl} retur! te of th otion. 
VaAtedas: New York, N. Y. 
Uc ope! | 72. You! » et i 
> Ls o/N VG 
BENEDICT GINSBERG ‘ 
Attorney Pro Se 
475 Fifth Avenue 
New York, N. Y. 10017 
MU 3-7079 
TO: 


UL J. CURRAN, ESQ. 
United States Attorney 
t Pla: ntiff 


be =| 
@) 
% 
| 
M 
Kh 
e) 
wt 


United States Courthouse 


Fo.ey Square 
e ' 


CRAVATH, SWAINE & MOORE, ESQS. 
Attorneys for Defendant 
Chemical Bank New York Trust Company 
One Chase Manhattan Plaza 

c 


New York, N. Y. 10005 


GAINSBURG, GOTTLIEB, LEVITAN 

& COLE, ESQS. 

Attorneys for Defendant Sociedad Anonima 
de Inversiones Comerciales e Industriales 
122 East 42nd Street 

New York, N. ¥. JOOL? 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
f intiff, \FFIDAV]I 
“ iins!t 71 « 928 {(KTD) 
h cc ; ] 
i ON! OSURGI » < Pa 
Defendants. 
STATE OF NEW YORI 
COUNTY OF NEW YORI ) S: 
BENEDICT GINSBERG, being duly sworn, deposes and says: 
I am one of the defendants herein, appearing pro se, 
and submit this affidavit n support of an application for a 


protective order to restrain the plaintiff from taking my de- 
position pursuant co notice dated October 3, 1973. A copy of 


’ 


the notice is Exhibit "A" hereof. 


The plaintiff has a rather questionable and uncer- 
tain claim against the late Adriana Bosurgi, a native ana 
resident of Italy. I describe the claim in the language used 
abov. because the Assistant U. S. Attorney now in charge of 
the case, who discussed the claim with me in the conversation 
to which further reference is made below, told me that the 


claim was not properly computed and that the amount thereof 


will be reduced from $666,780.72 to "approximately $180,000". 


I party to this action v f 1us¢ he 
t states of America recognizes that f it should e 
bh] h its right to assert a ien against moneys whictl i 
: 
e cl ed at some Lmé in the 3 to | e be ‘ 
In an account ex hich Adriana Bosur¢ is cne of thre pe! 
ms having ownership, I have a superio: - 
A brief description of the circumstances in which 
my lien accruec, is appropriate at this point. 
By agreement, a copy of which is Exhibit "B" hereof, f 
I was retained by Leone Bosurgi and Emilio Bosurgi, the sons 
of Adriana Bosurgi, to institute suit against Chemical Bank 
New York Trust Company (hereinafter "Chemical Bank"), to re- 
cover the damaces sustained by the said Messrs. Bosurgi by i 


reason of the Bank's misconduct. The Bank had converted to 
its own use 5,200 shares of stock in corporations listed OR, 


the New York Stock Exchange, which stock was owned by the 


said Messrs. Bosurgi, and which the Bank held as custodian. 


The Bank had improperly appiied the stock as col- 
laceral for loan which it made to third parties, with a 
resulting 100% loss. Chemical Bank had claimed that it was 
authorized, not by the Messrs. Bosurgi, but by a prospective 
borrower, to use the stock of the Messrs. Bosurgi as collat- 


eral for a loan to the borrower, who had allegedly represented 


to Chemical Bank that one of the Messrs. Bosurgi had orally 


Nh 41094 


given the borrower his consent to use the stock as collateral, 


and had orally authorized the borrower so to inform the Bank. 


iit 


mt 
I 


1@ action against the Chemical Bank was duly in- 

stituted in the Supreme Court of the State of New York, New 

York County. Depositions were taken, of Chemical Bank, and 

of the Bosurgis, in New York, and in Italy. There were numer- 

ous motions, two of which were the subject of review on ap- 

peal to the Appellate Division of the Supreme Court of the 

State of New York. The case thereafter came «n for trial he- | 
fore Mr. Justice Kapelman, at Trial Term Part XII, Supreme 

Court, New York Covnty. He conducted an all-day conference 

in chambers, which resulted in the settlement of tre action 


on terms dictated into the record. 


The Internal Revenue Service (hereinafter "IRS") 
had, shortly prior to the settlement described above, noti- 
fied Chemical Bank, by letter addressed to the Chemical Bank, 
that IRS took the position that the stock of the Bosurgis 
described above, had been acquired with funds that had at one 
time been either the sole property of Adriana Bosurgi or the 
joint property of Adriana, Leone and Emilio, and that IRS 
might at some time thereafter institute an action to assert 


ite Lien. 


Tt should be noted that whatever interest Adriana 


Bosurgi may have had in funds which were eventually used to 
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acquire the securities which were totally dissipated by the 


Chemical Bank, in the circumstances described above, there 


were no funds in existence when I instituted the action on 


behalf of Leone Bosurgi and Emilio Bosurgi against Chemical 
Bank. In fact, that action was predicated upon the fraudulent 
conduct « he Bank in inducing the Bosurgis to execute Jo- 
cuments renouncing their claims, and it was the action for 


that fraud, which resulted in the settlement. 


When the amount of the settlement, to wit, $215,000, 
was agreed upon, the attorneys for Chemical Bank, raised the 
question of what might occur if an action should thereafter 
be instituted by IRS. I ayreed that if the proceeds of the 
settlement were paid to me, as attozney for Leone Bosurgi and 
Emilio Bosurgi, I would hold the money "in escrow pending 
determination of claims asserted" by the IRS against Chemical 


Bank. 


tn violation of its obligation to turn over the 
moneys to me pursuant to the foregoing stipulation which was 
entered into on September 15, 1970, the Bank did nothing and 
I was required to institute a proceeding to compel them to 


turn over the money. 


At or about that time the United States of America 
made an application in this Court to enjoin the payment to me 


of said sum of $215,000 pursuant to the terms of the stipula- 


tion described above. The matter came on for argument before 
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Hon. Dudley D. Bonsal, who by order made March 12, 1971 dir- 
ected the Bank to pay said sum of money to me, with the fur- 
ther direction (a) that I purchase certificates of deposit 
(so that the money would not be dormant until its release 

was authorized), and (b) that I hold the money in escrow sub- 
ject to whatever lien the United States of America might have 


’ 


and suloject to any further order of this Court. 
A copy of Judge Bonsal's order is Exhibit "C" hereof. 


I was not made a party to this action until some 
nine months later, and, so far as the U. S. Attorney's office 
is corcerned, the matter has been dormant since then -- a 


period of approximately 22 months. 


Immediately upon being served with process in this 
action, I served a notice upon the U. S. Attorney's office to 
take such depositions as might reveal the basis of its claim. 
The depositions were scheduled for January 13, 1972. At the 
request of the Assistant then in charge of the matter, we did 
not proceed with the deposition. Obviously, if as recently 
as last week, 21 months after the notice of examination wes 
served, the position of the United States of America is so un- 
certain that the claim of $666,000 is found to be excessive, 
and the assistant now in charge is talking about reducing it 


to $180,000, the claim is, to put it mildly, uncertain. 


After the occurrence of the events described above, 
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a foreign corporation, Sociedad Anonima de Inversiones 


Comerciales e Industriales (hereinafter "SAICI") instituted 
an action claiming the furds in my possession on the ground 
that it was the original owner of the moneys deposited with 
Chemical Bank, having delivered the same to the Bosucgis 
under the terms of a written agreement pursuant to which the 
Bosurgis held the money "...in ‘fiduciary administration' for 


and on behalf of SAICI". 


I conferred with my clients, for which purpose I 
made a trip to Europe, and was informed oy them that they 
could supply no information upon the basis of which I could 
properly oppose a motion by SAICI for summary judgment. My 
trip was required because a motion for that relief had been 
made, and it was essential that I either oppose the motion 
upon proper grounds, or permit it to be disposed of, without 
opposition. I submitted an affidavit indicating what I had 


been informed by my clients, as stated above. 


At the same time, I made a motion to fix my fee and 
to authorize me to retain out of the moneys held by me in 
escrow, the amount due pursuant to my retainer, subject of 
course to the further order of this Court, as required by 


Judge Bons®l's decision, described above. 


SAICI's motion for summary judgment and my motion to 


fix my fee were referred by the Judge at Special Term to Judge 
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Kapelman, who had participated in the settlement negotiations. 


He denicd both motions, that is, the motion for summary judg- 
ment, and the motion addressed t» the quesv.ion of my fee, 
stating in his opinion (Exhibit "D" hereof), that both mo- 


tions "are not ripe for determination". 


SAICLI's attorneys, and I, separa'«ly took appeals 
from Mr. Justice Kapelman's order, and those appeals are to 


be submitted at the current term of the Appellate Division, 


First Department, argument having been scheduled for October 16. 


The U. S. attorney sought to intervene in that ap- 
peal, by addressing a lengthy letter to the Justices of the 
Appellate Division. He was thereafter informed by the Deputy 
Clerk of the Appellate Division by letter dated September 18, 
1973, that the procedure of addressing a letter to the Jus- 
tices of the Appellate '!.ision, on behalf of a person not a 
party, was inappropriate. He was also informed that he "may 
apply for leave to file a brief amicus curiae on notice to 
the parties upon the appeal". To date, no such application 


has been made. 


On October 1, 1972, the present U. S. Attorney in 
charge of the above matter, David Land, telephoned me to dis- 
cuss "settlement". It was in this conversation that he told 


me that the Government's claim was inaccurately asserted as 


$660,900 plus, instead of approximately $180,000. He said 


that in his opinion I was not entitled to what my retainer 
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called for because it was not a litigated matter", which 


indicated the extent to which he was unfamiliai with the si- 


tuation. 


motion is addressed 


this 


My objection to the taking of my deposition, and 


motion for a protcctive order, is based on the following 


grounds: 


1. Depositions are premature, at lezst until the 
United States of America has been able to demonstrate 
that whatever claim it has against the estate of 
Adriana Bosurgi may be asserted against the fund 
created as the result of my efforts, which as indicated 
above, were not asserted on behalf of Adriana Bosurgi 
or her estate. It will also be noted that until the 
commencement of the litigation in which I successfully 
obtained the sum of $215,000, there was no Fu’ .u., in 
existence, anywhere, to which any claim could attach. 
Chemical Bank did not have a sum of money, the ownership 


of which was in dispute. Chemical Bank had had some 


securities, which it had dissipated, and which were non- 


existent. There was no fund of any nature whatever, until 


the successful determination of the action which I insti- 


tuted, on behalf of Leone Bosurgi. and Emilio Bosurgi. 


2. The Appellate Division of the Supreme Court now 
has pending before it the appeals described above, one 
of which may result in fixing my fee. The United States 
of America sought to intervene in the manner described 
above, but has taken no further action with respect 
thereto. Whether my fee is fixed by the order of the 
Appellate Division, or by the Supreme Court of the State 
of New York, which is the only appropriate forum for 
fixing my fee, and the only place where the United States 
of America can be neard, if at all, the application to 


take my deposition, in this action, is premature. 


3. The Appellate Division also has before it the 
appeal of SAICI, from the order denying its motion for 
summary judgment, on the ground that the action is not 
yet ripe for such a motion. If the Appellate Division 
should reverse, and direct summary judgment in favor of 
SAICI, or if SAICI should prevail in a trial of the 
action, then it will have been determined that the money 
in question was the money of SAICI, and the United 
States of America could in no conceivable circumstance 
have any claim against it. For that reason, the appli- 


cation to take my deposition is also premature. 


4, I also direct attention to the fact that my 


fees are not claimed, or measurable on quantum _meruit, 
but are based on a contract, executed prior to the com- 
mencement of the action, specifying precisely what I am 
to get. Additionally, after the settlement was reached, 
my clients reacknowledged the terms of compensat ion, 

ind reaffirmed the amount of my fee, specifying precise- 
ly how much it is and how it is computed. The original 


retainer is an exhibit hereto. The confirmation re- 


ferred to above is Exhibit "E" hereof. 


». In no event should I be required to produce at 
any deposition, the items described in the notice, to 
wit: “all books and records, correspondence, diary en- 
tries, contracts, and other written data which is or may 
be relevant in respect of Benedict Ginsberg's represen- 


tation of plaintiffs in the action styled Leone Bosurgi 


and Emilio Bosurgi v. Chemical Bank New York Trust Com- 
pany, Index No. 27939/66 (Sup. Ct. N.Y. Co.}“. My re- 
tainer is not based on quantum meruit. Unless the 
United States of America is prepared to assert, on the 
basis of some substantial knowledge, the nature of which 
it is prepared to reveal, that my tainer is the product 
of a fraudulent conspiracy on my part to defeat the claim 
of the United States of America, no one can go behind 
the written retainer, and the description of the 


enormous services heretofore described, and inquire into 
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all of my books, records and other documents described 


ibove. The nature of the case, in broad outline as in- 

dicated above, and the written retainer for 40% of the 

recovery, are sufficient. Until such time as the United 

States of America can successfully set aside the retainer 
in inquiry as to the detailed services performed there- 

: under, is ohviously nothing more than a harassing tactic, 
undertaken by the present Assistant U. S. Attorney in 
charac of this case, to force settlement after I had re- 
fused, in our conversation of October 1, to accept as my 


fee, such amount as he might suggest. 


In view of the foregoing, an order should be made 
directing that my deposition should not be taken, and vacating 


the notice to take the same. 


Sworn to before me this 


«~*® day of October, 1973. ___Sew#€bse7 €/NSBECRF 


BENEDICT GINSBERG 


ROSE MAMLOUK 
Notary Public, State of New York 
No. 31-7688429 
Qualitied in New York County 
Commission Expires March 30, 1974 
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EXHIBIT "A" ANNEXED TO THE FOREGOING AFFIDAVIT IS 


REPRODUCED IN THIS APPENDIX AT PAGE A~-145 
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4 Siw a ail 


Prof. Avv. 
Domenico Barillaro 


A 166 


EXHIBIT "C” ANNEXED TO THE FOREGOING AFFIDAVIT IS 


REPRODUCED IN THIS APPENDIX AT PAGE a~-S5 


KOHIBIT "D" ANNEXED TO THE FOREGOING AFFIDAVIT 1S 


REPRODUCED IN THIS APPENDIX AT PAGE A-570 


EXHIBIT E TO FOREGOING AFFIMAVIT 
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j ‘ 
I { 
» New ( )17 ‘ 
Bosurgi v, | i 
[ 
rstand] q re t { ] ( 
{ ferms of our retainer, dated December 1966, 
wf ‘elve and you have received the sum of 3] 7,500, 
é O to receive a contingen fee of 40% of the 
of the recovery in excess of said sum of 217,500 
isbursements thereafter incurred, which, if ad- 
u, would be reimbursed by us. Total disburse- 
curred in the amount of $2,984.65. Accordingly, 
i 1S to be computed on the total rs covery in excess of 
fe900 plus $2,984.65, to wit, $20,484.65. You were holding 
\ f OW certificate of dvosit issued April 29, 1971 by 
Manhattan Bank in the amount of $215,000. 40% ec the ‘ 
ot 215,000 minus $2,984.65 is $77,806.14. You are to 
ve hat sum plus $994.05, which you spent in disburse- 


yLously reimbursed to you. You are also to 
7 rm 40/4 of the sums which have accrued or will hereafter 
i on the $215,000 and on the increment thereof. 


Yours truly, 
ff ae 
| 


oLowkz Jooturcy 


; gis LP cknowledge receipt of a photocopy of the renewed 

oe Certificate of Deposit dated July 28, 971 in. the 

: mount of $217,485.94, which amount represents the 
un originally deposited together with acecrucd interest 
thereon to July 28, 1971. lr understand that you wiil 
"roll over" this amount, from time to ime, until you 
re permitted by an appropriate order of the court. to 
! ‘ @ the funds, ‘ F / 4 

ee vee Gr |» 
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AFFIDAVIT BY ASSISTANT U.S.ATTORNEY DAVID P. LAND DATED OCTOBER 25,1973 IN OPPOSITBON 
TO MOTION BY BENFDICT GINSBERG,ESQ. FOR A PROTECTIVE ORDER 
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DPL:eb A 
71-0572 UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF MEW YURE 


UWITRED STATES OF AMERICA, 
Plaiatiff, 


-Wwe 


LEOME BOSURGI and EMILIO BOSURGI, 
As Executors of the Estate of 

Adrians Boeurgi, Deceased, : 
CHEMICAL BANK, a8 Statutory AFFIDAVIT 


Executor of the Estate of 

Adriana Bosurgi, Deceased, J1 Civ. 928 
LEOGME ROGWRCI und EMILIO BOSURCI, 

SOCIRDAD ANOHIMA DE INVERSIONES : (KID) 


CO@RRCIALAS KE INDUSTRIALES, and 
AED ICT CIRSRERG , 
be Landa’. 
- and - 


ESTATE OF ADRIANA BOSURGI, Deceaved, 
end W. SANDERSON & SOS, 


Additional Defendants to 
Amended Counterclain end 


CHRMICAL BAMK, 
Third-Pesty Plaintiff, 


EB IMBUSTRIALES, and W. SANDERSON & SONS, 
Third-Party Defendants. 


DPL: eb 
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STATE OF Mw YORK ) 
COUNTY OF MEW YORK > 68.: 
SOUTHERN DISTRICT OF MEW YORK ) 


DAVID P. LAND, being duly sworn, deposes and 
says: 

1. I em an Assistant United States Attorney 
in the office of Paul J. Curran, United Status Attorney 
for the Southern District of Mew York, and represent the 
United States of America in the above-captioned action. 

2. This sffidevit is submitted in opposition 
to the motion by the defendant Benedict Ginsberg, Eeq. 
to stay his deposition by the United States in respect 
of the amount of his reasoneble compensation for an 
attorney's fes. 

3. The basis of the opposition, briefly stated, 
is (1) that an in rem csfault judgment was entered by 
this Court in favor of the United States against the 
defendants Leone Boeurgi and Emilio Bosurgi in respect 
of a $215,000 fund held in escrow by Benedict 
Ginsberg, Esq., (2) that no other party hereto, except - 
Benedict Ginsberg, Eeq., has a lien priority superior to 
the judgment beld by the United States to the $215,000 
fund, and (3) that the lien priority of Benedict 


Ginsberg, Esq. is allowable to the extent of his reason- 


able compensation for a portion of his representation 
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of Leones and Emilio Busurgi im their action against 


Chemical Bank maintained in the Supreme Court, Mew York 
County. Accordingly, upon determination of the amount 
of the reasonable compensation of Benedict Gimsberg, Eeq., 
sush amount shall be allowed out of and deducted from the 
$215,000 fund, and the balance thereof shell be remitted 
to the United States. Thus, the determination of the 
reasonable compensation of Benedict Ginsberg, Esq. should 
proceed forthwith. 

4. This ection was commenced on March 3, 1971 
by the United States to recover a momey judgment in the 
amount of $666,730.72 against the defendants Leone Bosurgi 
and Emilio Bosurgi, individually, and as executors of the 
Estate of Adrians Boeurgi, deceased, and the defendant 
Chemieal Bank, as statutory executor of the Estate of 
Adriana Bosurgi. 

5. The basis of this action is as follows: 
Adriana Bosurgi was a nonresident alien of the United 
States, who died on March 27, 1963. At the times of her 
death, she maintained a security account at the Chesical 
Bank vith ea fair market value of $1,097,189.39. 
Additionally, at the time of her desth she maintained a 
brokerage account et Dodge & Olcott, Inc., with a fair 
market value of $105,551,08. The total fair market valus 


of the property belonging to Adriana Boeurgi at the tine 
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of her death was thus $1,202,740.47. Section 2101 (a)* 


imposes an estate tax on the estate of every nonresident 
alien. Section 2103 defines the gross estate of a noa- 
reeident elien as the value of the deeedent's property 
at the time of her death situated in the United States. 
Pursuant to Section 2104, the accounts maintained et 
Chemical Bank and Dodge & Olcott, Imc., constituted 
property within the United States. Accordingly, the 
Estate of Adriane Bosurgi was subject to an estate tax. 
Bo estate tax return was filed and wo estate tax has been 
paid. Section 2002 provides that the estate tax shell be 
paid by ths executor. Section 2203 defines the tere 
“executor” as the appointed executor or administrator, 

or if sem hes been appointed, then any person in actual 
er ecastructive possession of eay property of the aecedeet 
Additionally, Section 6901 provides thet ew traneferor 
or tremeferec of the decedent's property shell be Aiable 
for tim setete tax up to the eusuat of the property 
trensierreéd. The security sceount waintaiaed at Chemical 
Beak wae in the neue cf Adrienne Beoutgi with «a power of 
attorney in the nem of her two sons, Leone end bailie 
Bosurgi. After Adriana Bosurgi died, Builic and Leones 
Boeurgi and Chemical Bank transferred Adrians Bosurgi's 


security account imto 4 new security account st Chemical 


* 


fection references are to the Internal Revemus Code 
of 1954, 26 U.8.C. 
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Benk in the names of Leone and Bailic Bosurgi. 


Chemical Benk asserts thet it was without knowledge of 
Adviena Beourgi's dseth at the time ef this trensfer. 
4s the result of apparently {uprevident investments by 
Cusmiesl Senk, the entire value of the new security 
eecount becems worthless. Im 1966 Leene and Euilic Beeurgi, 
im their own individusel neues, coumenesd an ectican 
egsinst Cheaies] Bank in thes Supreme Court, New York 
County, to recover the value of their sseurity eecount. 
The Seourgis were represented ia thet setion by benedict 
Gimeberg, Beq. That ection was settled for $215,000. 
Bowever, before the settlement wae paid, the Gaited States 
coameneed the instant action. eceuse Chemical Bank was | 
im possession of Adrisas Boeurgi's property at the tine 
of her death and beesase Chemical Bamk treusferred ber 


“property, the United states atintainsd thet Chemical Bank 


was lieble for the estate tax plus etatutery additions. 
Secouss Locus end Euilic Boourgi were treneferees of the 
property of Aériams Beourgi end becmase thay ensreiced 
dominican and seutrol ever her property, the United States 
Wiintained that Leone aad Eaiiie Beeuwrgi were liable for 
the estate tex plus stetutery edditions. 

6. The lisbilicy seserted againet the dsfendsats 
was $666,760.72, eousisting of $463,968.78 as tax, 
$100,997.20 ae a pemalty, and the balense ae cecrusd ia- 
terest. Sowover, the liability esserted eppeare to heve 
hee cuapeted pure sme te Beetion X01, vindem teetion ia 


As thd 


71-0572 
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applicable only to the estates of citizens or residents 


of the United States. The estate tax applicable to the 
Estate of Adriana Bosurgi, a nonresident a)ien, is 
computed pursuent to Seetion 2101(s). ‘he taxable estate 
consists of the $1,202,740.47 gross estate, less $2,000 
as a etatutory deduction, or $1,200,740.47. The tex dus 
on $1,200,740.47, computed pursuant to Section 2lul(@) is 
$160,148.09. The 25% penalty due pursuant te Section 6651 
is $40,037.02. Interest accruss at the rate of 62 per 
avsrum on the unpaid tax liability from the date the taxes 
were dus, which was 15 months after the date of death of 
Adriana Bosurgi, or Jume 27, 1964. 

7. Im reepect to the $215,000 settlement fund, 
this Court om March 18, 1971 entered en order directing 
Chemical Bank to remit that sum to Benedict Ginsberg, Eeq., 
to purchase certificates of deposit and to bold such 
certificates in escrow subject to amd impressed with any 
and all liens of the United States, and subject to any 
further order of this Court which may be wade with regard to 
the rights of the United States of America, and any other 
claimant to the said $215,000. 

8. On Nowember 29, 1971, this Court graated the 
United States' motioe to serve an azended complaiat joining 
Benedict Ginsberg, Eeq. and Sociedad Anonima de Inversiouss 
Goumerciales e Industriales ("SAICI") as additional 


defendants. 
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9. Beaedict Gimeberg, Esq. was joined as a 
defendant because he msy heve an interest in any amoumt 
recovered by ths United States im respect of his 
reasonable compensation for obtaining the $215,000 fund 
in the Bosurgis' action against Chemical Bank. 

10. SAICI was joined as a defendant because in 
1971 SAICI commenced am action in the Supreme Court, 

New York County, against Leome and Emilic Bosurgi and . 
Benedict Ginsberg seeking to recover the $215,000 fund. 
SAICI alleged, in eseence, that Adria’., Leone and Emilio 
Bosurgi maintained the security account at Cherical in 
“fiduciary administration” fer SAICI. Thus, because 
SAICI may have en interest in any amount recovered by 

the United States of America, SAICI wes joined as a 
defendant. 

11. On Jume 2, 1972, this Court entered am in ree 
default judgment in fawor of the Umited States and ageinst 
Leone and Emilio Berwrgi in the amount of $215,000, te 
gether with interest thereon. A copy of the default 
judgment is annexed hereto as Exhibit A. Thus, the 
United States has established its right te the $215,000 
fund, subject to the superior lien priorities of any other 
person. 

12. Benedict Gineberg, Eeq. has « lien priority 
to the $215,000 fund superior to the judgment of the 
United States because Sections 6323(b)(8) and 6324(c) 
provide that the tax lien of the United States shall be 


a 
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subordinate to the claim of an attorney to the “extent 
of his reasonable compensation” in obtaining, by reasen 
of a judgmeat or settlement of a claim, the preperty to 
which the tax lien of the United States attaches. 
Benedict Ginsberg, Ksq., by reason of his representation 
of the Bosurgis in their state court action against 
Chemical Bank, obtained the $215,000 fund to which the 
tax lien of the United States attached. Thus, te the 
“extent of his reasonable compenseticn” in obteining 
that fund, Benedict Ginsberg is entitled to allowance of 
his attoraey's fee out of the $215,000 fund. 

13. The office of the tnited States Attorney 
does mot have information to determine what the eucunt 
of Bemedict Gimsberg’s "reasonable compensation" is. 

In an effort te establish thet amount, I telephoned 
Benedict Cimeberg, Eeq. in the hope thet an amount could 
be established without the need for litigation. Benedict 
Ginsberg, Esq. took the position thet the errangeusat 
established between him end the Boeurgis and ths amount 
thereof was mot subject te inquiry by the United States. 
Bowever, the courts heve held thet the United States asy 
inquire into the reasonsbleness of an attorney's fee. 
Waited States v. Fidelity-Philedelphia Trust Company, 
459 F. 2d 771 (3rd Cir. 1972); amd Colsgbia Casualty Co. 
v. Compolidated Shipping Co., 68-1 WETC 79281 (B.D. La. 


1967). Asecordingly, the Waited States meticed the 
deposition of Benedict Ginsberg, Eaq. 
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14. The only other person who may have an interest 


in any maount covered by the United States is SAICI. 
When SAICI was joined as a defendant because of its 
possible interest in this litigation, it moved on January 
11, 1972 to vacate service of the amended compleiat. 
SAICI's motion was denied by this Court on June 5, 1972, 
and SAICI answered the amended complaint om July 3, 1972. 
However, SAICI has no viable claim to the $215,000 fund. 
The default judgment in respect to the $215,000 fumd in 
favor of the United States and against the Bosurgis was 
entered on June 2, 1972. Because SAICI takes the position 
that the Bosurgis are its agents in respect to the security 
account maintained at Chemical Bank, SAICI is bound by the 
acts of its agents, including their default ia this liti- 
gation. SAICI's remedy, not yet exercised, is to move 
this Court pursuant to Rule 60 of the Federal Rules of 
Civil Procedure to vacate the default judgment. Until and 
unless the default judgment is wacated in respect to any 
interest SAICI may have in the $215,000 fund, the only 
pending matter in respect of the $215,000 fund is the 
determination of the rsasonable compensation of Bemedict 
Ginsberg. 

15. Finally, Benedict Ginsberg’s assertion that 
his claim for an attorney's fee out cf the $215,000 fund 


can be established only in the state court, is legally 


erroneous. Because the United States has a lien upon the 
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$215,000 fund, the state court could effect that lien 


only if the United States were made 4 party to the 
state court actiom pursuamt to 28 U.S.C. §2410. 

The United States is not a party to amy state court 
action involving the $215,000 fumd and accordingly, 
any state court judgment would mot affect the lien of 
the United States. 

WHEREFORE, it is respectfully submitted 
that Benedict Ginsberg’s motion to stay his deposition 
be denied. 

at / 
DAVID P. LAND 
Assistant United States Attorney 
Sworn to before me this 


; _ 
) \ day of October, 1973 
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EXHIBIT "A" ANMEXED TO THE FOREGOING AFFIDAVIT IS 


REPRODUCED IN THIS APPENDIX AT PAGE A-122 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 
Plaintiff, REPLY AFFIDAVIT 
-against- 
71 Civ. 928 (KTD) 


LEONE BOSURGI, et al., 


Defendants. 


STATE OF NEW YORK) 


“ 
1€9) 


COUNTY OF NEW YORK) 
BENEDICT GINSBERG, being duly sworn, deposes and says: 


I am one of the defendants herein, appearing pro se, 
and submit this reply affidavit in support of my motion for a 
protective order to restrain the plaintiff from taking my depo- 


sition. 


My affidavit of October 12, 1973 sets forth five spec- 
ific grounds upon which I object to the taking of my deposition. 
The answering affidavit of David P. Land, Esq. does not address 


itself to my objections. 


I urged as objection No. 1 that any depositions would 
be premature, at least until the plaintiff has demonstrated that 


whatever claim it has against the Estate of Adriana Bosurgi, 


may be asserted against the fund created as a result of my 


@ 
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efforts, which as I indicate in my moving affidavit, were not 
asserted on behalf of her, or on behalf of her estate. «3S Il! 
dicated in my affidavit, at the time the litigation was com need, 
which resulted in th2 delivery to me of the funds I now hold, 
ther was no fund in existence anywhere, which could be said 


to be due or owing to Adriana Bosurgi, and accordingly there 
is no basis for assuming that someone who had a claim against 
her, can assert that claim against the fund. In this context, 
until the plaintiff has established that its claim against 
Adriana Bosurgi can be asserted against this fund, it is pre 
mature to take my deposition as to the services I performed 


in creating the fund. 


I urgedas objection No. 2 that the Appellate Divi- 
sion of the State Supreme Court has pending before it, an ap- 
peal which was argued on October 16, which will result in fix- 
ing my fee, at the amounts set forth in my retainer, or in 
such other manner as the Appellate Division may direct. Pend- 
ing the decision of the Appellate Division, the result of 
which may significantly affect this action, it is premature 
to take my deposition. I suggested to Mr. Land that the sub- 


ject motion be adjourned for that reason, but he refused. 


I urged as objection No. 3 that the Appellate Divi- 
sion also has before it, another appeal, also argued on Octo- 


ber 16, which may result in a determination that the entire 
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fund (subject to my fee) is the property of SAT°CI, in which 
event plaintiff has no claim to any part of the ind, either 
before or after the determination of the amount of my fee. 


[The answering affidavit does not address itself to this objec- 


I urged as objection No. 4 that since my fee is not 
by agreement, based on guantum meruit, but was fixed in ad- 
vance, specifically, and since the amount thereof is not 
claimed to be unconscionable or otherwise invalid, there is 
no basis for taking my deposition, because the theory upon 
which I would be deposed, would be to determine the value of 
my services -- and that is not an appropriate issue in this 


case, 


I urged as objection No. 5 that since the plaintiff 
has not asserted, let alone submitted any evidence to indi- 
cate that such an assertion would be based on some demonstrable 
fact, that my retainer is the product of a fraudulent conspi- 
racy on my part to defeat the claim of the United States of 
kKunerica, no one can go behind the written retainer, and con- 
duct a wide-ranging examination such as is indicated by the 
notice. Until the retainer has been set aside, an inquiry as 
to the detailed services performed thereunder, for the pur- 
pose of determining the fair value of those services, cannot, 


in the face cf a specific agreement for compensation, be 


deemed appropriate, 
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The answering affidavit is predicated solely on the 
contention that the United States of America has a claim 
against Adriana Bosurgi. I did not represent her. The action 
in which I recovered the money I now hold in escrow, was not 
initiated on her behalf; it was not not 1sed on any right 
or claim she ever had; in fact her name was not even mentioned 


in that action. 


The serious inadequacy of the opposition to my mo- 
tion is apparent from what the answering affidavit reveals 
about the even more serious flaws in the claim of United States 


of America. At page 2 the affiant states: 


"Ihe basis of the opposition, briefly stated, is 
(1) that an in rem default judgment was entered by this 
Court in favor of the United States against the defend- 
ants Leone Bosurgi and Emilio Bosurgi in respect of a 
$215,000 fund held in escrow by Benedict Ginsberg, Esqd., 
(2) that no other party hereto, except Benedict 
Ginsberg, Esq., has a lien »riority superior to the 
judgment held by the United States to the $215,000 fund, 
and (3) the Jien priority of Benedict Ginsberg, Esq., 
is allowable to the extent of his reasonable compensa- 
tion for a portion of his representation of Leone and 
Emilio Bosurgi in their action against Chemical Bank 
maintained in the Supreme Court, New York County.” 


The “in rem default judgment" was obtained on the 
basic that the United States of America had a claim against 
the Messrs. Bosurgi for $666,780.72. However, Mr. Land ad- 
nits at page 3 of the affidavit that the claim was erroneously 


computed, and should not have been asserted for $666,780.72 


(the basis upon which the default judgment was predicated), 


but only for $160,148.09. It would be more appropriate for 


Mr. Land to correct his admittedly erroneous default in rem 


judgment than ¢t try to harass me by an inquiry into all the 


details of five years of litigation, an inquiry which, if the 


to SAICI, or that the terms of my retainer are binding, wou 


Mr. Land is also in error in his statement “...thi 


10 other party hereto, except Benedict Ginsberg, Esq., has 
lien priority superior to the judgment held by the United 
States..«*. If SAICI should establish, as the decision of 


the Appellate Division may well direct, that the fund was 


SAICI's property, SAICI is a party th has a priority supe 


to that of the United States of America. 


In any event, distribution of the moneys I hold, 
including the portion to which I am entitled as a fee, wiil 
await the further action of this Court as required by Judge 


Bonsal's order (Exhibit C of my affidavit in support of the 


In view of the foregoing, I respectfully request 
that an order be ma 
taking my deposition. 


Sworn to before me this 


e Dente ee 
29th day of October, 1973. ; eet Oks) 


BENEDICT GINSBERG 


ROSE MAMLOUK 


Notary Put New York 
» County 
‘ 74 


ld 


at 


a 


rior 


de herein restraining the plaintiff from 


UNITED Cr ' r 
SOU' RN , ICT OF NEV RE 
- - ---- meen nn x 
UNITED STAT 
71 Civ. 928 (KTD) 
PlLaAinerte, 
-again Whe 
LEONE BOSURGI, et al., 
Defendants. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS: 


BENEDICT GINSBERG, being duly sworn, deposes and says: 


are referred to in my prior affidavits in support of this mo- 


ae ee ee ee 1 1m tan het EE Cup 4 4 se mer Aar 
tion to restrain the plaintiff rrom Caking my dep 


. + t~>- } } aq Scar maa (oY . j “he > = 
My objection to being deposed was based on the fol 


The U.S.A. seeks to obtain funds which I hold in 


escrov I have a lien upon the funds for services. Un- 


disputely, the fund was created as the resi lt of my efforts 
in an action instituted by me as attorney for Leone Bosurgi 
and Emilio Bosurgi (hereinafter "Bosurgi brothers") against 
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Chemical Bank. In that action I recovered t 


ie sum of 


~~ 
oa 


$215,000, which I hold in escrow pursuant to an order of 
ir. Justice Bonsal, to which further reference is made in my 


moving affidavit. 


3 


The U.S.A. contends that it was not Bosurgi bro- 
thers who should have been the claimants in that action, but 
their late mother, Adriana Bosurgi; that Adriana, since de- 
‘yS on deposit with Chase Bank at the time of 
her death, which moneys should have been administered as 
part of her estate; and that in such an administration, an 
estate tax would have been due by the estate of Adriana 


Bosurgi to the U.S.A 


Sociedad Anonima de Inversiones Comerciales e 
Industriales (hereinafter "SAICI") had instituted an action 
in the Supreme Court, New York County, asserting that the 
moneys I recovered on behalf of Bosurgi brothers, and also 
the moneys originally on deposit in the account of Adriana 
Bosurgi with Chase Bank, were SAICI's funds, held by the 
" 


Bosurgis in fiduciary capacity", in which event the U.S.A. 


would of course have no tax claim. 


I stated in my prior affidavits that it was pre- 
mature to consider the question of taking my deposition, at 


least until the U.S.A. could demonstrate that the moneys in 


my possession were not the proceeds of claims asserted by 
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the Bosurgi brothers, but were in fact moncys belonging to 
their mother. I pointed out that SAICI had moved for summary 
judgment in its action, and that I had made a cross-motion to 
fix my fee; that the motions had been denied; that appeals 
from the denials had been scheduled for argument on October 
16. As I said in my affidavit of October 29, the decision 


of the Appellate Division "...may result in a determination 
that the entire fund (subject to my fee) is the property of 
SAICI, in which event plaintiff (the U2S Ac), has no chain 


to any part of the fund, before or after the determination 


of the amount of my fee”. 


The Appellate Division, by decision made yesterday, 
November 8, 1973, specifically so decided. The opinion 
directs summary judgment in favor of SAICI, on its appeal, 


stating an part: 


"  .the fund in question repre 
1 


of 


a trust established in writing, December 10, 954, 
between plaintiff and the Bosurgi defendants and their 
mother, Adriana Bosurgi; and that it belongs to 
plaintiff, for whom the defendants, Bosurgi, have been 


simply holding it in a fiduciary and cust 


-odial capaci- 


ty. Thus, there is no genuine issue of 
of title thereto." 


sf Un respect 


ad 


The Appellate Division also di ted summary judg- 


nen n my favor on my fee claim, direct ing a hearing to 


fix the amount of the fee. 


The U.S.A. may assert that it was not a "party" to 
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date 


mentary record establishes, the Chemical Bank ac- 


those proceedings suggests that the U.S.A. is 


he result, even if it was not formally a party. 
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cord on appeai to the Appellate Division: 


1. SAICI's motion for summary judgment was on 


the U.S. Attorney (14-15)*. 


- SAICI's motion expressly stated: 


"The Government was formally advised that as the 
was not and is not the rty « i@ Bosurgis 
‘longs to plaintiff. Copies of the pleadings 

n were served on the United States At torney for 
outhern District of New York, and on the law firm 


avath, Swaine & Moore, Esqs., attorneys for the 


+ 
un) 
“h 
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O 
Q 
O 
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(a) To 
October 28, 1971 (12)... 
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‘és are to the Record on Appeal. 


notice 


My 


to the U. S. Attorney (5-6). 


In addition to all of the foregoing, 
Attorney addressed a three-page letter to the Justices of the 
Appellate Division directly, "in respect" of the appeals de- 
termined by yesterday's decisions. A copy of that letter is 
annexed hereto, and also a copy of a letter from the Deput 
Clerk of the Appellate Division, referring to his telephone 
conversation with the U. S. Attorney on September 18, advis- 


to file a brief amicus 


ing him to make application for leave 


curiae. The U. S. Attorney apparently chose not to file a 
brief. but to have its position formally asserted by one of 
the other respondents, Chemical Bank. The above letters are 


Exhibits A and B hereof 


In the circumstances there a 


for the claim asserted by the U.SiA. in this action. While 
I do not at this time request that the action be dismissed, 
I do request that the motion to restra in the taking of my 


be granted I direct attention also to the fact 
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_— nts 
that in no event may I distribute th funds, unde 
- i ty her app] 2Cion to this Court, 
J 1 application I will £ 


ant to @ remand of the Appellate Division, has fixe 
nt f my fee. 
Annexed hereto is the order of the Appellate 
31 a the decision of th Appellate Div 2Sion, Exhil 


The Court Wil 
expressly reversed Special Term in its rea 


Sion in Vernitron Corp. et al. v. Benjamin, 440 F 
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"Sociedad argues that the question of ti 
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Fund could only be decided in the State Court 
’ ~ + . . . . P Fin ac 
ernitron Corp. ...in this Court's view v. rni 


not dispositive here" (13) 


sworn | before me this 


ith day of November 


BENEDICT GINSBER 


make after the Supreme Cc 
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September 14, 1973 


The Honorable Justices of the 
Supreme Court of the State of New York 
Appellate Division 
First Department 
Madison Avenue and 25th Street 
New York, New York 10010 


Re: Sociedad Anonima de Inversiones 
Commerciales e Industriales v. 
Leone Bosurgi and Emilio Bosurgi, 
Index No. 22140/71; and 
Leone Bosurgi and Emilio Bosurgi 
wi Chemical Bank New York 


Trust Company, Index No. 27939/66 
Dear Sirs: 


We are writing as am-cus to the Court in respect 
of the above two actions currently on appeal. The United 
States is not a party in either action, but the interest of 
the United States is invoived. 


In 1971, the United States commenced an action 
in the United States District Court for the Southern Districc 
of lew York seeking to foreclose federal estate tax liens of 
over $600,000 against Leone and Emilio Bosurgi and the 
Chemical Bank. Sociedad Anonima de Inversiones Commerciales e 
Todustriales ("SAICA") and Benedict Ginsberg were joined as 
parties. Ia facet, the motion by SAICI to vacate service of the 
amended complaint was denied by the District Court on June 5, 
1972, and the motion by the Bosurgis to set aside service of 
Chemical Bank's crossclaim was previously denied by the District 
Court on November 10, 1971. Thus, all parties in the State Court 
action are parties in the District Court action. 


SPL: els 
V)-U572 


ft 64a 


Cne aspect of the District Court action involves 
the subject matter of the two State Court actions. in the 
State Court action, Besurzi v. Chemical Sank, the bosurgis 
nought a money judgment against Chemical Bank. Tnat action 
was settled for $215,000. Prior to celivery of the settle- 
went check to the Dosurgis, the District Court on March 18, 
1971 directed Chemical Sank to remit the $215,000 settlement 
‘und to the Bosurgis' attorney, Benedict Ginsverg, to be 

cld in legal custody subject to the tax liens of the Unite i 
States. In the State Court action SAICL v. Rosurgis, 
CAICL alleyed that the $215,000 settlement fund belonged to 
it and not to the Bosurgis. Also, Benedict Ginsberg sought 
to secure an attorney's lien on the $215,000 settlement fund. 
“ye tt» State Court actions are on appeal because SAICI's 
cotions to consolidate both actions and for summary judgment 
ore denied, and because Senedict Ginsberg’s motion for an 
allowance of attorney's fees was denied. 


Wa respectfully wege that the orders appealed from 
ba affirmed. Sirst, the United States is not a party to 
olther of tha State Cowrt actions. Any State Court judgment 
a reetine the disposition of the $215,000 settlement fund on 

teh che United States has a tax lien would have no effect 
a the interest of the United States. Only in tie event that 
| cle United States was made a party to the State Court actions 
Sepa to 23. U.5.C. $2410 could the interests of the 
atcad Ctatea ba affected. Second, the issues raised by the 
pay ia the State Court actions are issues to be Litizated 
+a tom District Court action in which all interested parcies 
i“? present. Third, on Jume 1, 1972, the Discrict Court 
Pree a partial cefault judgment in in rem in favor of the 
te ene" ‘tares and agalast the Bosurzis | in the amount of 
215,090, plus iaterest tiereon. Thus, the United States has 
eclosed Lita tax Lien cn tis $215, 009 settlement fund, and 
vor ortor Jaterest that elther SAICI or Denedict Ginsberg has 


‘n tala property must be litigated in the District Court 
awnainst rhe United Stabes. 


-~ De 
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Accordingly, we respectfully subnit, 


as emicus to the Court, that the orders appealed 


es 


from be affirmed. 


Respectfully yours, 


PAUL J. CURRAN 
United States Attorney , 


y, ) WZ ( 
By: wel \/fcKLe { 
DAVID P. LAND 
Assistant United States Attorney 
Chief, Tax Unit 


Cravath, ‘Swaine & Moore, Esqs. 

One Chase Manhattan Plaza 

few York, New York 10005 
Attorneys for Chemical Bank 


Gainsburg, Gottlieb, Levitan 
& Cole, Zsas. 
12? ast 42nd Street 
ew York, New York 10017 
Attorneys for SAICT 


‘enedict Cinsbers, 23q. 
°75 Fifth Avenue 
tiew York, tiew York 10017 
Attorney for the Bosurgis and 
Attorney pro se 
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McQivern, J.P., Markewich, f(upferman, Lane, Steuer, JJ. 
7588 Sociedad Anonima de Inversiones Comer- 
ciales e Industriales, 
Plaintiff-Appellant-Respondent, S.Gottlieb 
~against- 


Leone Bosurgi, et ano., 
Defendants-Respondents, 


Pro Se 
Leone Bosurgi, et ano., 
Plaintiffs, 
-egainst- 
Chemical Bank New York Trust Company, 
Defendant-Respondent. A.P.Tashman 


Order, Supreme Court, New York County (Kapelman, J.), 
entered on August 22, 1972, insofar as it lenied plaintiff's 
motion for an order of consolidation or concurrent consideration 
and for summary judgment, unanimously reversed, on the law, and 
said order, insofar as it denied the cross-motion of defendant 
Penedict Ginsberg, unanimously modified, on the law and the 


facts, and the cross-motion granted only to the extent of a remand 
for a he the fixation of fees, all without costs 
and wi 

The main motion for summary judgment is meritorious. 
The ducumentary evidence submitted on the motion, conceded to 
hy 


be “genuine and authentic’, conclusively demonstrates that 
the fund in question represented the proceeds of a trust 
established in writing, December 10, 1954, between plaintiff 
and the Bosurgi defendants end their mother, Adriana Bosurgi,; 
and that it belongs to plaintiff, for whom the defendants, 
Bosurgi, have been simply holding it in a fiduciary and cus- 
todial capacity. Thus, there is no genuine issue of fact in 
respect of title thereto. 


The posture of the Chemical Bank is not realistic. 
We perceive no development whereby the Bank could possibly 
be prejudiced by this grant of summary judgment. Nor can the 
pending Federal actions and proceedings present any bar to 
the entry of summary judgment in favor of the plaintiff, as 
the tax liens, if valid, are not affected. 


In any event, we find no impediment to this Court's 
determining an issue of fact competently before it, regardless 
of peripheral Federal questions. Venitron Corp. v. Benjamin, 
iuo F 24 105 (2d Cir.), cert. den., 402 U.S. 987. And it is 
clearly so when the plaintiff herein has not beer stayed by 
a Federal court order. 


Order filed. 
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It. dg unanivrournly ordered that the order 90 appealed fron 
Insofar ay 4t (1) dented rinintiff's motion be anc the same hereby is 
reversed, on the law, and the motion granted, and (2) denied defendant 
Wnoberc's srcas-motion be sad the same hereby is modified, on the law 
and the Saets, and the cross-motion rranted only to the extent of a 
rerouned for & hearir o cetermine the fixation of fees, all without 


ccntsa and without disbursements. 


ENTER: 


HYMAN W. GAMS@ 
Clerk. 
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ORDER TO SHOW CAUSE AND STAY OF sla oF PYG ISSUED BY DISTRICT COURT ON 12/14/75 


UNITED STATES DISTRICT COuxT 
SOUTHERN DISTRICT OF NEW YORK 


ee ee ee eee x 
UNITED STATES OF AMERICA, ) 71 CIV 928 (KTD) 
Plaintiff, 


) = ORDER TO SHOW CAUSE - 


- against - : 


) 

LEONE BOSURGI, et al, 
Defendants. ) 
eae eee ean ewan an wea ena nen een eae anaae eae ee x 


Upon reading and filing the affidavit of 
SAMUEL GOTTLIEB, Esq., Sworn to the 13Ne day of Decem- 
ber, 1973, and the exhibits thereto annexed, and the ac- 
companying memorandum of law filed herewith pursuant to 


Rule 9(b) of the General Rules of this Court, it is: 


QO R DE RED, that plaintiff UNITED STATES 
OF AMERICA show cause before the Honorable KEVIN THOMAS 


DUFFY, United States District Judge,in Courtroom 1105, United 


States Courthouse, Foley Square, New York, New York, on 
il. (0. d0 

the JO day of December, 1973 at 2+15§ o'clock in the 

fae 


afternoon thereof, or as soon thereafter as counsel can 


A 6S 


be heard, why an order should not be granted herein 


pursuant to Rule 26 of the Federal Rules of Civil 


Procedure (a) staying depositions and discovery herein 


by plainciff of defendant SOCIEDAD ANONIMA de INVERSIONES 
COMERCIALES e INDUSTRIALES (SAICI); (b) vacating the 
Notice to Take Deposition and Request for Production 

of Documents served by plaintiff on SAICI; and (c) for 
such other, further and different relief as to this 


Court may seem just and proper; and it is fvrther 


ORDERE D, that pending the hearing 
and determination of this application that discovery 
and depositions by plaintiff of SAICI be and the same 


are hereby stayed, 


L E T service of a copy of this Order 


to Show Cause and the papers upon which it is based on 


Hr 
the plaintiff and other defendants on or before the (4 


day of December, 1973 not later than 5 o'clock P.M. 


thereof be deemed good and sufficient service. 


DATED: NEW YORK, Mave 
December jy 1973. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eeeeecneeneeseceeawawoaeaeaeeoreoersosroreerereeeeee=—" x 
UNITED STATES OF AMERICA, ) 71 CIV 928 (KTD) 
Plaintiff, -AFFIDAVIT- 
) 
- against - 
) 
LEONE BOSURGI, et al, 
Defend2nts. ) 
enue ease anne aeneeeanea ten eanaooeaeansaeocaeeeeeree x 


STATE OF NEW YORK ) 
* C8s.3 
COUNTY OF NEW YORK) 


SAMUEL GOTTLIEB, being duly sworn, deposes 
and says: 

I am a member of the firm of GAINSBURG, 
GOTTLIEB, LEVITAN & COLE, attorneys for defendant SOCIEDAD 
NONIMA de INVERSIONES COMERCIALES e INDUSTRIALES (hereinafter 
"SAICI") and submit this affidavit in support of this appli- 
cation for an order staying depositions and discovery by 
plaintiff of SAICI and vacating the Notice to Take Deposition 
and Request for Production of Documents served by plaintiff on 


SAICI dated October 3, 1973. <A copy of said Notice is an- 


nexed hereto as Ex, l. 


——_— 
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The Court is undoubtedly familiar 
with the facts herein as set forth in the affidavits 
of BENEDICT GINSBERG, Esq., submitted in support 
of his motion to restrain the taking of his dep- 
osition pursuant to notice served by plaintiff at 
the same time that this Notice was served on SAICI; 
suffice it that we incorporate by reference Mr. 
GINSBERG's affidavits and the exhibits attached 
thereto with the same force and effect as though 
hereto physically attached, The original filed papers 
will of course be submitted to this learned Court on 


the argument hereof. 


The GINSBERG motion was argued on 
November 9, 1973, At that time, Your Honor was in- 
formed that the Appellate Division, First Department 
had by order dated November 8, 1973 unanimously re- 
versed the order of Mr. Justice KAPELMAN denying 
SAICT's motions for summary judgment in, and consolida- 
tion or concurrent consideration of its State Court 
action and the pending and undetermined action which 
produced the fund here in suit before Mr, Justice 
KAPELMAN. The Court held: 


"The main motion for summary 
judgment is meritorious, The documentary 
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evidence submitted on the motion, 
conceded to be ‘genuine and authentic’, 
conclusively demonstrates that the fund 
in question represented the proceeds of 
a trust established in writing, Decewber 
10, 1954, between plaintiff and the 
Bosurgi defendants and their mother, 
Adriana Bosurgi; and that it belongs 
to plaintiff, for whom the defendants, 
Bosurgi, have been simply holding it 
in a fiduciary and custodial capacity. 
Thus, there is no genuine issue of fact 
in respect of title thereto. 


The posture of the Chemical 
Bank is not realistic. We perceive 
no development whereby the Bank could 
possibly be prejudiced by this grant 
of summary judgment. Nor can the pend- 
ing Federal actions and proceedings present 
any bar to the entry of summary judgment 
in favor of the plaintiff, as the tax 
liens, if valid, are not affected, 


In any event, we find no 
impediment to this Court's determining 
an issue of tact competently before it, 
regardless of peripheral Federal questions, 
Venitron Corp. v. Benjamin, 440 F 2d 105 
(2d Cir.), cert. den., 402 U.S. 987. And 
it is clearly so when the plaintiff herein 
has not been stayed by a Federal court 
order," 


» Appellate Division ordered: 


"It is unanimously ordered that 
the order so appealed from in so far as it 
(1) denied plaintiff's motion be and the 
same hereby is reversed, on the law, and 
the motion granted, and (2) denied de- 
fendant Ginsberg's cross-motion be and 
the same hereby is modified, on the law 
and the facts, and the cross-motion granted 
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only to the extent of a remand for 
a hearing to determine the fixation 
of fees, all without costs and without 
disbursements," 


Because we did not wish to burden this Court 
and to avoid needless duplication of motions, ALAN C. KRIEGER, 
Esq., of my office, appeared for SAICI at the argument of 
Mr. GINSBERG's motion and requested, and Your Honor orally 
granted, an application staying the deposition of SAICI 
noticed by plaintiff pending the determination of Mr. 
GINSBERG's motion; the Court's order was embodied in a 


stipulation with plaintiff, 


On November 14, 1973 Your Honor granted the 


GiNSBERG motion holding: 


"The underlying cause of action 
herein is currently a matter of litigation 
in the New York State courts and a dis- 
position there mav aid this court in de- 
termining this case, The United States 
of America has effectively refused to do 
anything about the state court action and 
has pursued its remedy solely in this 
action, Since the government has permitted 
the state court action to reach such a 
point that attorney's fees are to be set, 
the requested protective order will be 
granted until such a determination has 
been made in the state court. 


So ordered," 


The hearing ordered by the Appellate Division 


in the State Court matter was promptly noticed and held on 
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November 15, 1973 before Mr. Justice KAPELMAN at the Supreme 


Court, Bronx County. We appeared for SAICI, Mr. GINSBERG 


appeared pro se and CRAVATH, SWAIN & MOORE, Esqs., appeared 


BANK'"'). The government, although served with notice of the 
hearing, did not appear. Sworn testimony concerning Mr. 
GINSBERG'S fee was taken and at the conclusion thereof, on 
stipulation with this office, Mr. Justice KAPELMAN directed 
that an order and decree be settled in conformity with the 
decision of the Appellate Division adjudging that the funds 
which were and are the subject of the action by the BOSURGIS 


against the C 


SMICAL BANK and the securities representing 
the same belong to and are the property of SAICI which the 
BOSURGIS held in fiduciary and custodial capacity for SAICI 
perforce of a trust created in 1954 between SAICI, EMILIO 
BOSURGI, LEONE BOSURGI and their mother, ADRIANA BOSURPGL. 


The Court further fixed Mr. GINSBERG'S fee in the sum of 


$68,080.37 plus certain unpaid disbursements. 


We immediately noticed a final order and decree 
so providing for settlement on November 21, 1973. <A copy 
thereof is annexed as Ex.2. Tne attorneys for the CHEMICAL 
BANK proposed a counter-order and decree. Although neither 
judgment has been signed, I have been advised by Mr. Justice 
KAPELMAN that our proposed judgment will be signed 
as soon as the stenographic minutes of the aforesaid 
hearing, are made available by.the Court reporter 


and we will of course take such steps to see that it is 


of the CHEMICAL BANK NEW YORK TRUST COMPANY ("CHEMICAL 


—os 


entered without delay. 


After the hearing was held before Mr. 
Justice KAPELMAN we arranged a further stipulation 
with the plaintiff providing that SAICI's time "to 
comply with or move for a protective order with regard 
to the Notice of Deposition and Request for Production 
of Documents of plaintiff, UNITED STATES OF AMERICA, 
dated October 3, 1973, is extended up to and including 
December 14, 1973" because it was anticipated that the 
aforesaid order and decree would be signed by that time, 
which would be dispositive of the issues in this action, 
and that we would thus be able to promptly move for the 
final disposition of the fund held in escrow pursuant to 
Judge BONSAL's order and the termination of all actions and 
proceedings in this Court with respect thereto, Said 
stipulation was "SO ORDERED" by the Court on November 


19, 1973. 


Inasmuch as the order and decree expected 
momentarily from Mr. Justice KAPELMAN has not been signed 
and entered, and to avoid burdening this Court with an ad- 
ditional motion which appeared superfluous in view of Your 


Honor's decision in the GINSBERG motion granting him a stay 


until. the State Court matter had been determined and thus 
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permitting the appropriate motion here, I called DAVID 
LAND, Esq., the Assistant United States Attorney handling 
this matter, and requested a further short adjournment 
to permit the decree to come down and assured him that 
the motion we anticipate making would be promptly 
brought on which we fully believe will abrogate the 
need for further proceedings in this action altogether 


and make the issue of the plaintiff's Notice moot. 


Notwithstanding my desire not to 
prejudice the plaintiff in any way in respect of prior 
proceedings that have been had,or not had, in this action, 
I proposed the following stipulation to Mr. LAND over the 


telephone which was refused: 


"IT IS HEREBY STIPULATED AND AGREED 
by and between the undersigned attorneys that 
the time for the defendant, SOCIEDAD ANONIMA 


de INVERSIONES COMERCIALES e INDUSTRIALES 
("SALCLI") to comply with or move for a 
protective order with regard to the notice 


of deposition and request for the production 


of documents of plaintiff, United States of 
America, dated October 3, 1973 or make any 
other motion in the premises, be and hereby 
is extended until Ten (10) days after the 
entry of the judgment substantially in the 
form of the copy which is hereto annexed 
which has already been submitted to Mr, 
Justice KAPELMAN for signature by the at- 
torneys for SAICI who represent that they 
have been advised by the learned Court that 
such judgment would be promptly signed and 
said attorneys will accordingly cause said 
judgment to be entered immediately upon 
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ascertaining that it has been signed; 
and it is further 


STIPULATED AND AGREED, that 
this stipulation is entirely without 
prejudice to the plaintiff with respect 
to any and all claims, if any, that the 
plaintiff may have with respect to any 
and all prior proceedings, steps or 
decrees hereto had or made herein," 


Inasmuch as this sensible procedure was refused this applica- 


tion necessarily resulted. 


I assure the Court that after the final 
decree in the State Court matter is entered which will occur 
shortly, as above noted, that we will promptly move for the 
final disposition of the fund held in escrow pursuant to 
Judge BONSAL's order and for the terminatic: of the pending 
litigation and proceedings with respect to such fund that 
must necessarily follow. Inasmuch as this action has 
lain virtually dormant for over two (2) years on the 
part of the plaintiff, no possible prejudice can Le 
claimed if discovery proceedings herein are stayed until 
our appropriate motion which will be expeditiously made 
can be brought before this Court for the disposition of the 
fund and the termination of all actions and proceedings in 


this Court with respect thereto, 


As to the unchallengeable merit of our - 
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position I quote the following from our Reply Brief 


to the Appellate Division in the aforesaid appeal: 


" : 241 ° 
We preface our discussion with the following cogent 


9S 


holding in Aquilino v. United States, 362 us 509, 4 L Ed 


2d 1365: 


"The threshold question in this 
case, as in ail cases where the 
Federal Government asserts its tax lien, 
is whether and to wnat extent the tax- 
payer had 'property’ or ‘rights to 
property’ to which the tax lien could 
attach." 
Continuing: 
"In answ is th uestion, both federal] 
and J mus k e law, 
for it hi I j 
the application edera venue act, 
stat i le ini 
natu 
taxpay gnt 
to be Vv 
Commis 85, 
589 368) 
Cf. Suneri iness Assistance Corp. v. United States, 


461 F 2d 1075.7 = 


Continuing: 
Be 


"The SAICI suit was instituted in June 1971. Mani- 
festly in view of the pendency of the Bosurgi suit which 
involved the fund to which the SAICI case was directed, 


it logically and necessarily had to be brought in the 


same forum where the Bosurgi suit was still pending. 


Copies of the summons and complaint and exhibits 
t t 


subsequently relied upon in support of our application 
1 y t PE Pp 


i] 


R 209 


below were trans: .tted on June 16, 1971 to Michael I. 


Saltzman, Esq. the then Assistant United States Attorney; 


ct 
rt 


a’tl counsel shortl 


oafter attended the foregoing 


fe) 
re) 
— 
= 
rt 
( 
| 
“ 
ct) 
Cc 

, 


fore Mr. Justice Kapelman on June 23, 1971. 


Since it was not possible to obtain concurrence of all 


fo) 

~~ 

ms 

Y 

o 
2S) 

r4 


procedure, in which connection it is to be 


observed there was no means of transferring or compelling 


to the federal court, and since the Government would 

Nd appear in the state court litigations, we proceeded 
with the SAICI action and made the application below for 
consolidation or concurrent consiveration with the Bosurgl 
case and for summary judgment. The motion for summary 
judgment was initially returnable before Mr. Justice 
Silverman by whom it was referred to Mr. Justice Kapelman. 
Mr. Gottlieb noted in a letter to Assistant United States 


Attorney Saltzman dated November 24, 1971: 


- I 
the outset, try to resolve the matter by a 
7 


> 
sensible stipulation. 
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As the Court below noted (12) although Govern- 


Further: 


ment counsel failed to appear in the state court ac- 


the like procedure held by this 
P y 


O. 


tions it follovwe 


: + ° ae ey 
Court to be improper and which was rejected of writing 


a letter "as amicus" in which,as Special Term pointed 


"The Government alleges without eviden= 
the Bosurgi Brothers 


a", (12) 


We replied by submitting documentary evidence under the 
aforesaid letter dated November 24, 1971 which we quote 


in anticipation that the Government will make an appli- 


or even 
strategy 
ment o- 
parc of 
jt is unt 


the ta» 


and 

ag t 

propr 

Th of 

natural 

herewit 

Beans * 

St ; 

attest: or 

certifi y the ri 1 Vice nsul of Montevideo, Uraguay, 

in wl ae tated that ; 
* Letter, 6L Pavia Py so , Asst. United States Attorney dated 
September 14, 1973 to Che Justices of thisCourt; letter or 
Joseph J. Luccii, Deputy Clerk of this Court ¢ ted September 

, ’ . ‘ 1 ee . ; 22 . 

18, 1973 rejecting Mv. Tand's letter with the direction. 
that he "way apply for leave to tiie a brief amicus cur1rac 


on aotice to the partics upon the appeal, 
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ecascd “rs. Adriana Caneva Bos 
2 . 


‘ 

After receip f November 19, 197 

inquiry by develop anythin 

contrary t 

Please be good encugh to let me hear from you 
‘ " 
at your reasonable convenience. 
ie, sconstrued the case of Vernitron v. Benjamin, 
ane = — — , 
440 F. 2d 105 (2nd cir.), cert. den. 402 US 987, 29 
L Ed 2d 152. at case did not turn upon the parties 
2d but upon the issues involved. The Federal - 


~ 
) 
2 
a) 
rs) 
fu 
Hom 
3 
om 
a 
a 
rh 
~~ 
=) 
~ 
+ 
nw 
e 
& 
ind 


"(c]here is no reason y the state 
court ¢annot or should not determine 
issu yf f ite law rels it 


thereto as 


litigation”, 


12. 


ie ie | 
"Tilt is not sufficient to show that | 
the matter properly before a state court 
embraces issues within the compass of 
the federal suit, even if the federal 
court has exclusive jurisdiction over 
its case." (p.108) 


Here, it is patent that the question of title as 
the Supreme Court has held in Aquilino, supra, is con- 
trolled by state law and the applicability of the Govem- 
ment's asserted tax lien is controlled by the issue of 
title to the fund which is determinable under state law 


(Aquilino, supra)." 


As already noted, p.3 supra, the Appellate Division 
found "no impediment" to the state court's "determining an issue 
-of fact competently before it, regardless of peripheral federal 


questions" citing Vernitron, supra. 
ee 


Furthermore, the plaintiff's Notice served on 
SAICI should itself be stricken, As demonstrated in the 
annexed memorandum of law if the plaintiff desires to take 
SAICL's deposition by its employee or officer having knowledge of the 
facts it will have to do so at defendant's principal place of 
business, to wit, Montevideo, Uruguay. Additionally, plaintiff's 
request, embodied in its notice, that SAICI produce from Uruguay 
"a11 of its books and records, correspondence, contracts, 
agreements, drafts, notes, vouchers, invoices, and other 
written records, or copies thereof, in the possession of SAICI, 
relating to its claim in this action" is also palpably improper, 


not sufficiently specific and should be stricken as matter of law. 
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Copies of the pleadings in the State Court 
and all the documents upon which SAICI's claim was based 
were, as aforesaid, transmitted to MICHAEL I, SALTZMAN, 
Esq., the Assistant United States Attorney, then handling 
the matter on June 16, 1971. ‘On October 20, 1972, I 
had a conference with LEON HART, Esq., of the Appellate 
Division of the taxing authorities, in a vain attempt 
to reach a disposition of the matter, Mr. HART requested 
copies of our papers and I sent them to him under cover 


of letter that same day stating: 


"Pursuant to our discussion 
this morning, we enclose as agreed, 
two copies of our motion for summary 
judgment in New York State Supreme 
Court and copies of the pleadings 
in the proceedings in the United States 
District Court, 


A copy of our papers is also 
being delivered to Mr. Kostelanitz' 
office, Indeed, as the attached copy 
of a letter of transmittal to his 
office dated one year ago reflects, 
and as I stated at our meeting, all 
parties were advised of these proceecings 
and furnished copies of these papers 
at the outset. 


I trust that you will review 
the enclosures and inform us at your 
earliest possible convenience whether 
or not a further meeting is advisable." 


I heard nothing until I was informed months 


later that his office would do nothing inasmuch as the 
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plaintiff herein had already commenced this action. 
Plaintiff has had these papers now for more than thirty 
(30) months and has not demonstrated in the slightest 
anything to support its claim that funds and securities 
on deposit at the CHEMICAL BANK are the property of and 


belong to anyone other than SAICI, 


I regret that after almost an hour of 
telephone discussion with Mr, LAND to whom I read the | 
foregoing stipulation which I dictated to my secretary 
right there that this learned Court and the parties | 
must be burdened with an application of this character, 
rather than the contemplated motion which we itend to 
and necessarily will promptly make, as aforesaid, 
immediately upon the signing and entry of Mr. Justice 


KAPELMAN's final decree. 


WHEREFORE, it is respectfully 
requested that the order to show cause hereto annexed be 


signed and that the application be in all respects granted, 
/ 
/ 


Samuel Gottlieb 


SWORN TO BEFORE ME THIS 


13TH DAY OF DECEMBER ,1973. 


Notary Public 


ALAN KRIEGER 
NOTARY PUBLIC. State of New York 
No. 60-2204800 
Qualitied in Wes'cheser County 


Comininsico Lxpues March 90, 10_Z8 


is. 
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EXHIBIT 1 ANNEXED TO FORSGOING AFFIDAVIT IS 


REPRODUCED IN THIS APPENDIX AT PAGE A-147 


EXHIBIT 2 ANNEXED TO THE FOREGOING AFFIDAVIT IS 


REPRODUCED IN THIS APPENDIX AT PAGE 4-258 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee. Se ee  . 
UNITED STATES OF AMERICA, 


Plaintiff, 71 CIV.928 (KTD) 


eagainst- 
APPLICATION ON BEHALF 

LEONE BOSURGI, et al., OF DEFENDANT SAICI 
by FOR SUMMARY JUDGMENT. 
Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
SAMUEL GOTTLIEB, Esq., sworn to the 18th day of January, 1974, 
and upon the exhibits annexed and therein referred to, and 
upon the Order of the Appellate Division of the Supreme 
Court, State of New York, First Judicial Department, dated 
lovember 8, 1973 heretofore annexed as Exhibit “ch ond 
a copy of the Record on Appeal upon which said Order was 
made and entered, and upon all the proceedings heretofore 
had herein, and in conformity with the proceedings had 
before this learned Court on December 20, 1973, the 
undersicned moves and submits this application on behalf of 
the defendant, SAICI, for summary judgment dismissing the 
complaint herein as against said defendant pursuant to 
Jule 56 of the Federal Rules of Civil Procedure and for 
such other and further relief as to the Court may be 


deemed proper in the premises. 


a 


Dated, New York, N.Y. 
January 21, 1974 


Yours, etc., 


GAINSBURG, GOTTLIEB, LEVITAN & COLE 
rl 
‘ By CO ae © 2 tas 
fember or the Eirm 
Attorneys For Defendant 
Sociedad Anonima De 
Inversiones Commerciales E 


Industriales 

TO: 

BENEDICT GINSBERG, ESQ. 

Attorney for Defencants 

Leone and Emilio Bosurgi 

475 Fifth Avenue 

New York, New York 10017 

UNITED STATES ATTCRNEY FOR THE 

SOUTHERN DISTRICT OF NeW YORK 


United States Courthouse 
Foley Square 
New York, New York 10007 


CRAVATH, SWAINE & MCORE, ESOS. 
Attorneys for Chemical Bank 
New York Trust Company 

1 Chase Manhattan Plaza 

New York, New York 10005 


ts (WN) 


JNITED STATES DISTRICT COUR 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
-against- 


LEONE BOSURGI and 
AS EXECUTORS OF T 
ADRIANA BOSURGI, DECE : MOVING AFFIDAVIT 
CHEMICAL BANK, AS STATUTORY of 
EXECUTOR OF THE OF ADRIANA : SAMUEL GOTTLIEB 
BOSURGI, DECEASEI NE BOSURGIL 

and EMILIO BOSU DAD 

ANONIMA DE INVER: 
COMMERCIALES E I 
and BENEDICT GINSBEr”®, 


-and- 71 Civ. 928 


ESTATE OF ADRIANA BOSURGI, DECEASED, 
and W. SANDERSON & SONS, 
Additional Defendants to 
Amended Counter im and 
Amended Cross- m for : 


Interpleaaer, 
-and- 
CHEMICAL BANK, 


Third-Party Plaintiff 


-against- 


LEONE BOSURGI and EMILIO BOSUR 


INDIVIDUALLY, AS EXECUTORS OF 


Ps 
1A BOSURGI 
AS TRUSTEES OF A TRUST 


OF SOCIEDAD ANONIMA DE 


ERCIALES E INDUSTRI 

( LEDAD JIMA DE 

( > E INDUSTRI 

AGENTS OF W. SANDERSON & SONS, ESTATE 
OF ADRIANA BOSURGL, DECEASED, SOCIEDAD 
ANONIMA DE LNVERSIONES | *RCIALES 


\ 
IN TRIALES, and W. SANDI IN & SONS 


Third-Party Defendants. 


STATE OF NEW YORK ) 
4 8S. 


COUNTY OF NEW YORK) 
SAMUEL GOTTLIEB, being duly sworn, deposes 
and says: 
I am a member of the firm of GAINSBURG, 
GOTTLIEB, LEVITAN & COLE, attorneys for the defendant 
above named, SOCIEDAD ANONIMA DE INVERSIONES COMMERCIALES 
E INDUSTRIALES ("SAICI") and submit this affidavit in 
support of said defendant's motion for summary judgment 
in conformity with the: proceedings had before this learned 
Court on December 20, 1973. As indicated in plaintiff's 
brief submitted at the aforesaid hearing: 
"This action by the United States 
of America was commenced on March 3, 1971 
to obtain a judgement for the unpaid 
federal estate taxes ot Adriana Bosurgi 
against Leone Bosurgi, Emilio Bbosurgi 
and Chemical Bank. The action also 


soupht to foreclose on the property of 
the Bosurgis in satisfaction of the 


estate tax licens," (pp.1,2) 


It is noteworthy that the tax lien here 
asserted involves estate taxes solely, the tax liability 
with respect Bo which allegedly stems from the death of 
ADRIANA BOSURGI, a non-resident alien who died on March 


the lien is specifically sought to be impressed 


’ ’ 


(*) All emphasis supplied unless otherwise indicated, 


% 
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against a fund of $215,000.00 now represented by securities 
held in escrow by BENEDICT GINSBERG, Esq., one of the de- 


fendants herein, as hereinafter specified. 


Concededly "[t]his $215,000 sum was the 
settlement proceeds of an action commenced in 1966 entitled 
Leone Bosurgi and Emilio Bosurgi v. Chemical Bank New York 
Trust Company (Sup. Ct. N.Y. Co. No. 7939/66) in which Chemical 
Bank agreed to pay the Bosurgis the sum of $215,000." (id. p2) 
The manner in which said fund came into being is of controlling 
significance, In December of 1966 BENEDICT GINSBERG, Esq. was 
retained by LEONE BOSURGI and EMILIO BOSURGI to institute 
suit against the CHEMICAL BANK NEW YORK TRUST COMPANY 
("CHEMICAL BANK") to recover damages because the Bank 
allegedly had converted to its own use 5,200 shares of stock 
owned by Messrs, BOSURGI and held by the Bank as custodian, 

The action was instituted in the Supreme Court of the 

State ‘of New York by said LEONE BOSURGI and EMILIO BOSURGI 
as sole plaintiffs who alleged, among other things, that the 
CHEMICAL BANK improperly applied the stock as collateral 

for a loan which it made to third parties resulting in 

a complete loss, As MR. GINSBERG points out in an affidavit 
heretofore submitted herein CHEMICAL BANK claimed that “it 


was authorized, not by the Messrs, BOSURGI but by a prospective 
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borrower, to use the stock of the Messrs, BOSURGI as 


collateral fa a loan to the borrower, who had allegedly 
represented to CHEMICAL BANK that one of the Messrs. BOSURGI 
had orally given the borrower his consent to use 

the stock as collateral, and had orally authorized 


the borrower so to inform the Bank," 


After numerous preliminary proceedings 
the case came on for trial before Mr. Justice KAPELMAN 
in the Supreme Court of New York County. At an all-day 
conference held before Mr. Justice KAPELMAN, a settlement 
was arrived at pursuant to a stipulation dictated into 
the record September 15, 1970 which, among other things, 
provided that "the action is settled for the sum of 
$215,000.00 to be paid within ten days from the date 
hereof"by the Bar’ upon the terms and conditions therein 
set forth. The stipulation of settlement placed upon 
the record provided that in the event of any dispute or 
difference of opinion with respect to the terms thereof 
or the manner of effecting the same or the obligation 
of the ROSURGIs' attorney [BENEDICT GINSBERG,Esq.] with 
respect to the settlement fund of $215,000.00 placed 


in escrow with him, such issue or issues were to be 


referred to Mr. Justice KAPELMAN "for determination 


Bes | 
fo 
| 
i 


by him as an arbitrator." 


The action and proceedings before Mr. 
Justice KAPELMAN were still pending in the foregoing 
incomplete posture when my firm was retained to bring 
suit on behalf of SAICI claiming ownership of the settle- 
ment proceeds, We were constrained to bring such action 
as hereinafter indicated in the Supreme Court, New York 
County, in June 1971. SAICI, in its complaint demanded the 


following relief: 


"WHEREFORE, plaintiff demands judgment 
decreeing that: 


1. (a) the funds which were the 
subject of the law suit commenced 
by Leone Bosurgi and Emilio Bosurgi 
against the Chemical Bank in the 
Supreme Court, New York County 
(Index No. 7939/1966) were funds 
which had been held by the varties 
to said law suit in ‘fiduciary 
administration’ for and on behalf of 
plainriff; 


(b) the amounts paid in settle- 
ment of said claim is the property of 
and accountable to plaintiff; 


(c) the said $215,000 and any 
increments thereof held in escrow by 
~“enedict Ginsberg, Esq. constitutes 

ne property of plaintiff nd directing 
that said escrowee pay to plaintiff 
said escrow fund," 


|= 


Before the service of process I advised Mr. 


GINSBERG of the action I proposed to bring and wrote 


to him on June 2, 1971: 


"Tl am certain, on further re- 
flection, that your conclusion, as 
was mine, that in the present context 
no beneficial purpose can be served 
by commencing the action through at- 
tachment with the concomitant needlesc 
and impractical expense involved in the 
cost of the undertaking and Sheriff's 
poundage fees where the Sheriff, in view 
of the aforesaid Court order, can not do 
more than simply serve the order of at- 
tachment, Authority on your part to ac- 
cept service of the summons and complaint 
and a simple stipulation between us govern- 
ing the disposition of the funds in escrow 
along similar lines to the foregoing order, 
can effectively serve everyone's purpose 
and yet at the same time avoid needless 
expense and proceedings; especially since 
the documentary showing in support of our 
order, as we have been advised, is sufficient 
to have the attachnent issue upon the mere 
filing of the undertaking. 


Please be good enough to give this 
your immediate consideration and attention, 
because obviously time is of the essence," 


Mr. GINSBERG promptly advised Mr. Justice KAPELMAN ef SAICI's 


proposed lawsuit and in his communication to the Court wrote 


that: 


"The gravamen of that action is that the 
moneys which Chemica! Bank had originally 
received from my clie.ts, and which the 
bank claims were the moneys of my clients’ 
late mother, were at all times trust funds, 
held by her for the account of S.A,1.C.1. 
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Documents allegedly supporting that 
contention were attached to and quoted 
in the summons and complaint served 


upon me, and the affidavit in support of 
a » rrant of attachment. 


I have not yet received authority 
to appear for my clients in the S.A.1.C.1I. 
case, but I would like to have my fees 
fixed and paid, It is now almost nine 
months since the case was settled in 
your Honor's Chambers. 


May I therefore respectfully 
request that your Honor see counsel, 
in your capacity as arbitrator, for the 
purpose of fixing my fee and directing 
payment, subject to the order of the 
Federal Court as to the disbursing of 
the sum which I hold in escrow." 
A conference was then held on June 23, 1971 before Mr, Justice 
KAPELMAN ° which there were present MICHAEL I, SALTZMAN, Esq., 
Assistant United States Attorney, JOHN A. LUCIDO, Esq., of 
the firm CRAVATH, SWAINE & MOORE, representing CHEMICAL 
BANK, BENEDICT GINSBERG, Esq. and I. On the following day, 
June 24, 1971, I sent a communication to Mr. GINSBERG, a 
copy of which was hand delivered to all concerned as well 
as to Mr. Justice KAPELMAN (Ex. A hereto annexed). In 
that communication I wrote: 
"As. requested at the conference held 
yesterday afternoon before Mr. Justice Kapelman 
this letter is being sent to all counsel and 


to the Court stating the position of our 
client, S.A.I.C.1." 


After quoting from my foregoing letter of June 2, 


7 ) 


1971, I continued: 


"my letter concluded by asking 
that you give the matter your immediate 
attention and that if service is accepted 
and there is an appearance ‘we will 
decide promptly how and in what manner 
the taxing authorities should be vouched 
in or what proceedings should be initiated 
so that all conflicting claims in respect 
of the escrow fund be resolved' and that 
‘would necessarily include the Chemical 
Bank.' Suffice it to say, after 
acknowledging my letter, you did obtain 
the necessary authorization, served a 
notice of appearance and obtained an 
extension of time to answer." 


My letter than specifically referred to the fact that 
MICHAEL I. SALTZMAN, Esq., Assistant U.S. Attorney and 
counsel for the Bank, were being furnished with copies 

of the summons and complaint, proposed order of attachment, 


the affidavits and exhibits in the SAICI case, 


“Subsequently on June 16, 1971 
Michael I, Saltzman, Esq., Assistant 
United States Attorney, in a telephone 
talk with me asked that I send him a 
copy of the summons and complaint, our 
proposed order of attachment and the 
affidavits and exhibits annexed thereto 
in the aforementioned law. suit instituted 
by this office, At yesterday's conference, 
I stated that copies of those papers would 
likewise be furnished to counsel for the 
Chemical Bank which will be done together 
with a copy of this communication," 


My communication then continued: 


"Tt is our position: 


1, That the law suit we have begun 
and in which there is presented substantial 
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documentary proof in support of the 
issue raised by plaintiff, claiming 
title to the funds here involved, 
should be consolidated or in any event 
heard and’ considered concurrently with 
the proceedings now pending before 

Mr. Justice Kapelman in the first of 
tne above entitled actions. 


2. Unless the issue raised 
as to the title of these funds is 
initially and promptly determined 
we contend there will exist no valid 
or legal basis for Mr. Justice Kapelman 
to make a complete and final determination 
of this matter. 


3. Qur request for a consent to 
consolidation or, in the alternative, 
for a concurrent consideration of the 
issue raised as to title with the pending 
proceedings is primarily designed to 
enable the most expeditious disposition 
of the determination of the conflicting 
rights and interests, 


4. As stated by me before Mr. 
Justice Kapelman, we recognize that you 
are entitled to compensation for the 
services rendered against the Chemical 
Bank and in the related proceedings resulting 
in the escrow fund (represented by the 
certificates of deposit) now being in 
your possession, I repeat here what was 
stated in that regard by me at the foregoing 
conference that in fairness our client 
must recognize that upon succeeding in 
proving title to the escrow funds your 
services will, of course, have been to 
our client's decided benefit. You claim 
that your legal fee is predicated upon a 
written retainer with your client which 
you advised Mr. Justice Kapelman at the 
conference, entitled you to $17,000. plus 
40% of the amount recovered by way of 
settlement, In resnonse to the Court's 
statement that a retainer apreement is Sub- 


ject to judicial review and evaluation, your 
position was that that may be done at the 
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client's instance and that here there 

was no objection by your client. How- 
ever, your written retainer arrangement 
made with your client, the Bosurgis, is - 
not binding upon our client. I, of course, 
recognize that we have no standing before 


Mr. Justice Kapelman in thore proceedings 
unless our client's claim of title is 


pL EC EE Ee ee ace SR RS ER SE a el 
first established, It was for that very 
reason that consolidation or concurrent 


hearing was and is proposed by me to 
expedite matters," 


My letter further made it clear that in the then posture 

of the proceedings our client's claim of title necessarily 
must be considered and disposed of in connection with the 
issue of Mr. GINSBERG's counsel fee claim and pointed out 
in specific detail how and why that could be expeditiously 
done: 


"SS, You repeated your contention, 
before Mr, Justice Kapelman that you had 
advanced, in opposing the attempt of the 
Chemical Bank to interpose a cross or 
counterclaim against your client, the 
Bosurgis, that the determination of your ’ 
pending litigation by settlement was a ‘ 
bar notwithstanding the pendency of the 
proceedings involving your fee allowance. 
Although I may not concur in that view, 
it is needless, at this stage, for me to 
challenge it because viewed from every 
standpoint, our client's claim of title, 
as above noted, necessarily must be con- 
sidered and disposed of by Mr. Justice 
Kapelman in connection with your claim 
of counsel fees under the aforesaid retainer. 
I repeat, if consolidation or concurrent 
hearing are not consented to, the application 
in our client's behalf will simply take the 
form that our client be authorized to appear 
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in your proceeding on the legal fee issue, 
as claimant to ownership of these escrow 
funds so that such issue can be quickly, 
fully, effectively and finally determined. 
Since the Chemical Bank and government 
counsel have been alerted to the foregoing, 
I assume that Mr. Justice Kapelman will 
require, in the absence or failure of the 
consent requested, that notice of our 
application be given to the bank and 
government counsel so that they may take 
such steps in respect thereof as may be 
deemed appropriate. 


6. As I advised you in the foregoing 
conference, it is our position that the 
stipulation placed upon the record in your 
law suit on September 15, 1970 by you and 
the Cravath firm, to the effect that any 
dispute, difference of opinion or issue 
pertaining to the settlement thereby made 
(which includes the issue as to legal 
fees) is to be determined by Mr. Justice 
Kapelman ‘as an arbitrator' is invalid 
and erroneous in so providing. In fairness, 
it must be added, that Mr. Justice Kapelman, 
at our conference, was quick to recognize 
the inappropriateness of the use of the 
term ‘arbitrator' and appropriately ob- 
served that in this instance it was a matter 
of semantics. No one expressed any dissent 
in that regard. Accordingly, I repeat, 
on behalf of the client we represent, that 
correction be made as to the term ‘arbitrator’ 
so that Mr. Justice Kapelman may dispose 
of these issues, as was clearly intended, 

In quick and summary fashion either by 
conventional hearing or under Simplified 
Procedure, It is unnecessary, therefore, 
in this connection to do no more than cite 
the cases indicating that a Supreme Court 
Judge may not serve as ‘arbitrator’ even 
upon the consent of counsel and the clients 
(Matter of Rernarr Macfadden v. Felix C. 
Benvenga, 290 NY 568, Matter of Jacobs v. 
Steinbrink, 242 App Div 197, 1466 Realty Co. 
v. Baum, 38 Misc 2d 209). 


—_—— 


n 99 


a) ee 


7. Finally, it must be emphasized 
here, as I did at the conference, that 
the course suggested in no respect is 
in conflict or contravenes the order of 
Judge Bonsal, I again direct attention 
to Vernitron Corp. et al v. Benjamin, 
440 F. 2d 105 (2 Ciz. Mer. 3, 1972). 
That authority renders it clear beyond 
dispute that the question of title 
to these funds raised by our client can only 
be decided in the proceeding pending in 
our state courts, Manifestly, Judge Bonsal 
cannot undertake to decide your claim as 
to legal fees and your rights asserted on 
the basis of your retainer with the Bosurgis 
which my client, as I asserted at the confer- 
ence and repeat here, has the right to 
challenge as the owner of the funds held by 
you in escrow. Of course, if the issue 
as to title is resolved in our client's 
favor it will dispose of the tax claim 
asserted by the government against the 
Bosurgis. However, that, under the decision 
in Vernitron Corp., does not furnish any 
basis for interposition or restraint as 
to these state court proceedings because, 
as the federal court of appeals held: 


‘{i]t is not sufficient to show that 
the matter properly before a state 
court embraces issues within the 
compass of the federal suit, even 

if the federal court has exclusive 
jurisdiction over its case,'(p.108) 


Moreover, '[{t]here is no reason why the 

state court cannot or should not determine 
issues of fact and state law relevant thereto 
as they come up in the state iitigation', 

and of controlling importance is the further 
ruling of the court of appeals that '[t]he 
subsequent effect of collateral estoppel, 

far from requiring the federal court to 

Stay proceedings in the state court, is a 
result which should be welcomed to avoid 


the task of reconsidering issues which 
have already been settled by another competent 
tribunal.' (p.108) 
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That Mr. Justice Kapelman necessarily 
should and as I ureed, must determine the 
issue of title to these funds in the pending 
proceedings, under th2 foregoing authority 
is unavoidable. As I advised the Court at 
the foregoing conference and government 
counsel that upon success in establishing 
title in our client, our right as a claim- 
ant under Judge Bonsal's order would per- 
force be incontestably established under 


the authority of Vernitron Corp. supra." 


My letter concluded: 


"On the basis of the foregoing, 
I urge that this office be immediately 
advised as to whether the requested 
consent for the consolidation or for 
a concurrent hearing on the issue of 
title in the pending proceedings will 
be forthcoming. If not, I propose to 
move for appropriate relief to that end 
as heretofore indicated," 


Since no consent was forthcoming,as above re- 
quested, on October 12, 1971, a motion was made in the 


SAICI case returnable November 4, 1971: 


"that an order be made and entered herein 
consolidating the above-entitled action with 
the ection in this Court entitled Leone 
3osurgi_and Emilio Bosurgi, Plaintiffs, 
against Chemical Bank New York Trust 
Company, Defendant, Index No. 7939/66, 
or directing that concurrent c isideration 
be viven as to the issue herein raised 
with respect to title of the fund here 
involved with matters now pending before 
Mr. Justice KAPELMAN in the foregoing 
action pertaining to and involving said fund 
and the claim of Benedict Ginsberg, Esq. 
for an award of counsel fees to be paid out 
of said fund and directing that summary 


| 
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judgement be grantee in favor of plaintiff 
above named against the defendants above 
named pursuant to Rule 3212 of the Civil 
Practice Law and Rules, upon the ground that 
there are no triable issues of fact and that 
there are no defenses to plaintiff's cause 
of action and that plaintiff is entitled 

to summary judgment as a matter of law," 


Mr. Ginsberg served 4 cross-motion: 


"for an order fixing the tee of the defendant 
Benedict Ginsberg and authorizing him to 
retain out of the monies now held by him in 
escrow the sum of $78,800.19, plus 40%, of 
the interest and increment accruing on the 
sum of $215,000.00 heretofore delivered 
to him in escrow and subject to the order 
of the United States District Court for the 
Southern District of, New York," 


Copies of the motion papers were served upon BENEDICT 


GINSBERG, Esq.» attorney for the BOSURGIS, CRAVATH, SWALNE 


& MOORE, Esqs., at 


torneys for the CHEMICAL BANK and the 


U.S. ATTORNEY FOR THE SOUTHERN DISTRICT OF NEW YORK. 


The motions appeared on the calendar in the New York 


Supreme Court #¢ the motion term presided over by Mr. 


Justice SILVERMAN. 


Justice SILVERMAN : 


On November 5, 1971 I wrote Mr. 


"yt enclose a copy of my letter of 

even date herewith addressed to Michael 
I. Saltzman, Esa., Assistant United States 
t Southern District of New 
seing delivered by hand to 


Attorney for 
york, which is 
all counsel in this matter and Mr. Justice 
Kapelman settine forth why, in the present 


posture of this matter, we consider it an 
absolute necessity, not a matter of choice 
between three such eminent and respected 
Judges as yourself, Mr. Justice Kapelman 
and Judge Bonsal, to request that the 


matter be referred to Mr. justice Kapelman 
for determination." 
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In the letter to Mr. SALTZMAN, above referred to, I stated: 


"To remove any possible doubt, my 


request for consolidation with the pro- 
ceedings in the action as to which Mr. 


Justice Kapelman already has jurisdiction, 
is not dictated by choice or preference 
but, as I regard it, by necessity and 
propriety. All I ask you to do is to 
indicate how it is possible to have an 
effective and expeditious and complete 
disposition in any other court or before 
any other judge and I will readily stipulate 
that such procedure be adopted as to which, 
I repeat, all counsel up until the present 
time have been completely silent. Also 

be good enough to let me know upon what 
basis federal jurisdiction can be stipu- 
lated on an issue of title purely cog- 
nizable in the state court." 


I concluded: 


"Tl think we would be better off by 
endeavoring to reach a stipulation as 
to the most effective procedural course 
to be pursued, rather than engage in 
forensic combat such as this." 

Suffice it to say that no stipulation could be achieved 
and the motions were referred by Mr. Justice SILVERMAN to 


Mr. Justice KAPELMAN for consideration and determination 


on its merits. 


Since the full record subsequently presented to 
the Appellate Division will be submitted herewith we quote 
the following portion of the opinion of Mr. Justice KAPELMAN: 

"Tt appears evident that this motion 


is to force the expenditious disposition 
of the determination of conflicting interests: 


The Government alleges without eviden- 
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tiary proof that the Bosurgi Brothers 


control Sociedad, The Government main- 
tains that the most expeditious manner 


of disposing of the issues is to litigate 
the title to the fund in the Federal Court. 


Ginsberg maintains that the State 


Supreme Court, where the earlier action 


was litigated, is the only court that has 


the power to fix his attorney fees, 


Sociedad argues that the question of 
title to the fund could only be decided in 
the State court and cites Vernitron Corp. 


et_ al. v. Benjamin, 440 F. 2d 105 (2nd ,CCA). 


In the court's view Vernitron, supra, 
is not dispositive herein. The Federal 
court action was instituted prior in time 
to Sociedad's action, In Vernitron the 
parties were the same in both courts. The 
Government is not a party in the State action 
and the judgment in the State court would 
not affect the action in the Federal court. 
Furthermore, the existing restraining order 
of the Federal court prevents disposition 
of the fund. 


As to the attorney's liens, Internal 
Revenue Code 7323(b)(8) protects such lien 
in reasonable amount, 


There are procedural stumbling blocks 
which affect proper disposition of the matter. 
The motion for summary judgment and cross 
motion are not ripe for determination of 
rights respecting the fund. The motion 
and cross motion are denied without 
prejudice," 


An order on the foregoing opinion was made 
and entered on August 21, 1972. SAICI served its notice 


of appeal on August 23, 1972 as did BENEDICT GINSBERG, Esq. 


from the denial of kis aforesaid cross-motion, 
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On October 20, 1972, I and my associate, 
Mr. KRIEGER, held a conference with LEON HART, Esq., 
counsel in charge of the matter at the Appellate Division 
of the Internal Revenue Service. The conference had been 
set up by the office of BORIS KOSTELANETZ, Esq., who 


had previously been handling the matter with the I.R.S. 


After a lengthy conference with a view towards 


reaching a possible accord in which I referred specifically 
to the conclusive documentary proof that we had in our 
possession on the issue of title and that had been presented 
on our motion for summary judgment in the aforesaid State 
Court litigation, I death the following communication to 


Mr. Hart that very day. 


"Pursuant to our discussion this 
morning, we enclose as agreed, two copies 
of our motion for summary judgment in 
New York State Supreme Court and copies 
of the pleadings in the proceedings in 
the United States District Court. 


A copy of our papers is also being 
delivered to Mr. Kostelanetz' office. 
Indeed, as the attached copy of a letter 
of transmittal to his office dated one 
year ago reflects, and as I stated at our 
meeting, all parties were advised of these 
proceedings and furnished copies of these 
papers at the outset, 
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I trust that you will review 
the enclosures and inform us at 
your earliest possible convenience 
whether or not e2 further meeting is 
advisable," 


Thereafter, on December 15, 1972, I again wrote to Mr. 
Hart. This learned Court will note how fully zovern- 
mental counsel were kept advised as to every phase 


of this matter, both factually and procedurally. 


"On October 20, 1972, we sent 
as per understanding reached at the 
conference with you that day,two 
copies of our motion for summary 
judgment in the New York State Supreme 
Court and copies of the pleadings 
in the proceedings it. the U.S. District 
Court. In my letter I said ‘I trust 
that you will review the enclosures 
and inform us at your earliest possible 
convenience whether or not a further 
meeting is advisable.’ No word at 
all has been forthcoming either from 
you or from Miss Weston,your associate 
counsel, I have been advised by Mr. 
Kostelanetz's office to like effect, 


"as far back as November 24, 1971 in 
a communication to Michael I, Saltzman, 
Esq., Assistant United States Attorney, 
I wrote: 


'I am enclosing, herewith, 
a photostat of a document in our 
possession in Spanish, signed by Juan 
Alberto Etcheverrito, Public Account- 
ant, attested before a Notary Public, 
with a translation thereof certified 
by the American Vice Consul of Monte- 
video, Uraguay, in which it is 
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stated that: 


'(a) Drs. Emilio and Leone 
Bosurgi and the deceased Mrs. 
Adriana Caneva Bosurgi were 

not founders of S.A.1.C.I. 
(Commercial and Industrial 
Investments Corporation); (b) 
That they have not attended any 
meeting of the Society; and 

(c) That they have never occupied 
any office of director, nor they 
have discharged any executive office 
within the Society neither direct 
or through legal attorneys.’ 


‘After receipt of your letter of 
November 19, 1971, inquiry by this 
office did not develop anything | 

to the contrary, nor was there any-~ 
thing that suggested that the in- 
formation received by you is accurate, 
I, therefore, believe that in the 
same spirit of candor you will, in 
turn, submit to me a copy of any 
document verifying the information 
given you or let me know the source 
and. nature thereof; so that I, 

in turn, may promptly check its 
accuracy. I will readily acknowledge, 
of course, that the Government has 
much better facilities and avenues 
of investigatory approach than this 
office has and hence I would we Lcome 
any advice received as to the auth- 
enticity of the information that, 

as aforesaid, was supplied to us.’ 


"rn a letter to Mr. Justice Kapelman, 
dated February 2, '972, vested with juris- 
diction in the New York Ctate Supreme Court 
proceedings, I stated: 


‘It is important that your 
Honor be brought up to date as to 
what has occurred following the 
exchange of corresponcence between 
Michael I. Saltzman, Esq., Assistant 
United States Attorney, and myself, 
dated November 5, November | a 
November 19, November 24, 1971, 
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copies of which were submitted 
to your Honor. 


Your Honor will note that 
in my letter of November 24, 1971, 
among other things, I invited the — 
Government, ‘in the same spirit of 
candor' displayed by this office, 
to exchange or supply any information 
contrary to the documentary matter 
that has been submitted.' 


"In that same letter it was further stated: 


'Parenthetically, it should 
be added that before argument, Mr. 
Saltzman and I agreed to meet in 
further conference to find a solution 
as to the problems involved; and 
after argument before Judge Weinfeld, 
my associate Mr. Krieger ar! I went 
to Mr. Saltzman's office and actually 
had such conference, He advised us 
that he was unable to get in touch 
with the representative of the Appellate 
Division of I.R.S., whose presence 
was essential in connection with 
negotiations for any possible dis- 
position. We heard nothing from 
Mr. Saltzman thereafter in that 
connection,’ 


"My letter propheticaliy concluded: 
‘I still anticipate that a 
conference necessarily must ensue at 
which a general effort will be made 
to try for some over-all solution, 1 
am awaiting word from Mr. Caltzman as 
to whether he has heard from counsel 
with whom he was in contact at the 
Appellate Division of I.R.S.' 


"Thus, at this late date, we reach the same dead end, 


"Tn our conference of October 20, 1972, you 


were advised about our .ppeal to th. Appellate 
were advised about our -ppeai to cn osppe piece. 
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Division of the Supreme Court First Department 
from the order of Mr ustice Kapelma 


Summary judgment, We said we would defer 
‘perfecting the appeal pending vour review and 


reaction to the pape hat 


of, and which we rushed to your office that 
verv_ day. 

“Acc >r lingly, we are left with no e 
recourse ‘> to proceed with the appeal which 
we wi. °nc avor_to bring on for argument as 


quie \y ©. can be done when tre Court resumes 
ins se_‘io., after the first of the year." 


Thereafter, + <: ei a 2 telephone call from Mr. Hert who ad- 
vise’ me that he »~ d undertake to do nothing until the issue 
of title was judicially determined. The record on the afore- 
said appeals from Mr. Justice KAPELMAN's determination was 

then perfected and the appeals brought on for argument at the 
Appellate Division of the New York State Supreme Court in the 
First Judicial Department. This learned Court will note from 
the copy of the record on appeal, herewith submitted, that notices 
of appeal, ours and Mr. GINSBERG's, were served upon the UNITED 
STATES ATTORNEY FOR THE SOUTHERN DISTRICT OF NE YORK, The 
obvious reason for doing so was because the government took 

the laboring oar before Mr. Justice KAPELMAN woo, as aforesaid, 


noted in his opinion that "The government alleges without 
evidentiary proof that the BOSURGI Brothers control SOCIEDAD" 
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It should be emphasized at this point that no 

application was made by the government for a stay of 
the proceedings before Mr. Justice KAPELMAN or to stay 
the appellate proceedings. On the contrary, DAVID P. 
LAND, Esq., Assistant United States Attorney, in a 
letter dated September14, 1973 to che Justices of the 
Appellate Division, First Department, after asserting 


that he was "writing as amicus to the Court" did "respect- 


fully urge that the orders appealed from be affirmed,” 


It is not necessary to treat with the reasons 
set forth in counsel's letter because the communication so 
sent was returned by the Appellate Division to government 
counsel with the advice that he could "apply for leave to file 
a brief amicus curiae on notice to the parties upon the appeal." 
hat was not done, 
On November 8, 1973, the unanimous Appellate 
Division rendered the following opinion which has not, as 
yet, been reported in the Official Advance Sheets but 
which has already been reported in the New York Supplement 
Advance Sheets of December 25, 1973, 349 N.Y.S. 2d 75: 
"PER CURIAM. 
Order, Supreme Court, New York County, 
entered on August 22, 1972, insofar as it 
denied plaintiff's motion for an order of 
consolidation or concurrent consideration 
and for summary judgment, unanimously re- 
versed, on the law, and said order, insofar 
as it denied the cross-motion of defendant 


Benedict Ginsberg, Esq., unanimously modi- 
fied, on the law and tlc facts, and the 


® 


@ . 
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cross-motion granted only to the extent 
of a remand for a hearing to determine 
the fixation of fees, all without costs 
and without disbursements, 
[1] The main motion for summary 
judgment is meritorious. The documentary 
evidence submitted on the motion, conceded 
to be 'genuine and authentic’, conclusively 
demonstrates that the fund in question 
represented the proceeds of a trust es- 
tablished in writing, December 10, 1954, 
between plaintiff and the Bosurgi defendants 
and their mother, Adriana Bosurgi; and 
that it belongs to plaintiff, for whom the 
defendants, Bosurgi, have been simply 
holding it in a fiduciary and custodial 
capacity. Thus, there is no genuine 
issue of fact in respect of title thereto. 
[2] The posture of the Chemical Bank 
is not realistic. We perceive no develop- 
ment whereby the Bank could possible be 
prejudiced by this grant of summary judgment. 
Nor can the pending Federal actions and 
proceedings present any bar to the entry 
of summary judgment in favor of the plaintiff, 
as the tax liens, if valid, are not affected. 
[3] In any event, we find no impediment 
to this Court's determining an issue of fact 
competently before it, regardless of peripheral 
Federal questions. Venitron Corp v. Benjamin, 
440 F.2d 105 (2d Cir.), cert. den,, 402 U.S.987, 
91 S.Ct. 1664, 29 L.Ed. 2d 154. And it is 
clearly so when the plaintiff herein has not 
been stayed by a Federal Court order." (pp.76-77)* 


The government proceeds on the erroneous 
premise that because it was conceded and unchallenged that 
the "documentary evidence submitted" on our motion for 
summary judgment was "genuine and authentic" that SAICI's state 
court litigation was not an adversary proceeding and that the 


judgment ultimately rendered therein was in effect a 


*® The order of the Appellate Division 


is hereto annexed as Exhibit ‘er 


A 24] 
Stipulated default judgment without efficacy so far as the 
government was concerned, Nothing could be farther from 
the truth. The documentary evidence which as the Appellate 
Division noted in the foregoing opinion was concededly 
genuine and authentic and hence conclusively demonstrated 
that the fund, here in suit "belongs to plaintiff" and 
accordingly there was "no genuine issue of fact in respect 
of title thereto,"at the very inception of SAICI's state 
court litigation was made available to MICHAEL I, SALTZMAN, 
Esq., Assistant United States Attorney, on June 16, 1971, 
as well as to counsel for the CHEMICAL BANK and to BENEDICT 


GINSBERG, Esq., counsel for the BOSURGIs (pp6-13, supra). 


Indeed, in my affidavit in support of our 
aforesaid application for summary judgment I stated 
that: 


"In order to avwid ‘needless expenditure 

of time and an unnecessary expense to 
undertake the depositions' of defendants 

or to seek the issuance of 'a Commission or 
Letters Rogatory,' all of these foregoing 
exhibits were submitted by depormt to de- 
fendants' counsel under cover of letter 
dated August 5, 1971, 'to confirm the 
authenticity and genuineness of the 
documents and signatures of your clients, 

of which we have submitted these photostats, 
and the exactness of the photostats them- 
selves and their translations.' Defendant 
Benedict Ginsburg, Esq, thereupon, by letter 
dated September 14, 1971, acknowledged the 
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genuineness and authenticity of the 
exiibits, stating: 
‘pear Sir: I returned for Europe 
last week, where I 
conferred with Mr. Leone Bosurgi and 
his personal attorney concerning 
the genuineness and authenticity of 
the documents which you forwarded to 
me with your letter of August 5. As 
a result of that conference, I am 
authorized to inform you that... 'they 
are true copies of the originals and 
they were duly executed by the persons 
whose signatures appear thereon, and 
the Enclish translations thereof are 
true and accurate’, (Emphasis added) 

A copy of plaintiff's letter re- 
questing such acknowledgment and 
defendants’ admission are annexed 
hereto as Exhibits 10 and 11, respectively." 


As heretofore indicated it must be emphatically 
reiterated that our summary judgment application containing 
the foregoing was served upon government counsel as 
well as counsel for the Bank as far back as October, 

1971 (p.13, supra). It is fair to add that Mr. GINSBERG, 
whose letter I quoted, is a reputable and responsible 
lawyer who is presently serving on the Grievance Committee 
of the Association of the Bar of the City of New York and, 


for many years, has served on the Judiciary Committee 


of t's Association, I had no reason to doubt, nor is there any- 
thi. 2 ja the record before the Appellate Division which sug- 
pests,o r has there been a scintilla of fact presented throughout 


the intervening years upon the basis of which the 
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concession as to "the genuineness and authenticity 


of the documents" upon which summary judgment was 


granted at the Appellate Division can be questioned or 


challenged. 


This learned Court is respectfully requested to 
bear in mind that on October 20,1972,after the conference with 
LEON HART, Esq., counsel in charge of the Appellate 
Division of the Internal Revenue Service "two copies 
of our motion for summary judgment" were then sent to him 
containing all of the documentary evidence relied on, 
Thereafter, on December 15, 1972, in a further 
communication to Mr. HART, I referred to the document 
sent to MICHAEL I. SALTZMAN, Esq., United States 
Attorney "as far back as November 24, 1971". which 
specified that the BOSURGIs "never occupied any 
office of director, nor they have discharged any executive 
office within the Society [SATCI] neither direct 
or through legal attorneys" and that I had requested 
“chat in the same spirit of candor" that counsel 
submit to me "a copy of any document verifying the 
information given you" to the contrary "or let me 
know the source and nature thereof;so that I in turn 
may pronptly check its accuracy."" I then readily 


acknowledged "that the government has much better 


facilities and avenues of investigatory approach 
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than this office has and hence I would welcome any 


advice received as to the authenticity of the 


information that, as aforesaid, was supplied to us" 


(pp.17+18, supra). Nothing whatever was heard from 


either branch of the government or counsel throughout 


all of these years, 


Mr. Justice KAPELMAN, as heretofore shown, 
denied our summary judgment application because "[t]be 
government alleges without evidentiary proof that the 
BOSURGI brothers control Sociedad" (pp.14-15). The 
same procedure was unsuccessfully pursued by the government 


when the appeal came on for argument, 


Pursuant to the order of reversal of 
the Appellate Division directing "a hearing to determine 
the fixation of fees" Mr, GINSBERG duly served notice 
of hearing upon all counsel including the UNITED STATES 
ATTORNEY FOR THE SOUTHERN DISTRICT OF NEW YORK, Indeed, 
to paraphrase and quote FRIENDLY, J. in Phillips Nizer 
v. Lewis S$, Rosenstiel -- F. 2d -- (decided Dec. 10, 
1973: see: NYLJ, front page December 11,1973), "(sjurely, 
the court {Mr. Justice KAPELMAN] in which" all of the 


foreroing proceedings were had was "in a far better 


position to determine reasonable compensation" for the 
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services rendered by Mr. GINSBERG "than another tribunal 


which comes to the case cold." (Phillips Nizer, supra, 


NYLJ at p.6.) 


The foregoing hearing was held before Mr, i 
Justice KAPELMAN on November 15, 1973. In the course of 
that proceeding,the minutes of which will be made avail- 


able if this Court so desires, I stated: 


"Once the issue of title was determined 
in our favor, as your Honor properly 
points out, the only remaining issue 
was the issue as to the allowance of 
legal fees, In my statement to the 
Appellate Yivision, it is recurrent 
in my brief, the only judge that is 
cognizant about the services that this 
case entailed was the judge before 
whom the settlement was negotiated 
and before whom it was approved," 

(Min, Proc, KAPELMAN, J. Nov.15'73,p.28) 


Mr, GINSBERG took the witness stand and , 
placed upon the record the legal services rendered by 
him and asserted that their value was in excess of that 
provided for in his written retainer, (Min, Proc, KAPELMAN 
J. Nov.15 '73, pp.35-49) I had previously pointed out to 


Mr. Justice KAPELMAN: ‘ 


"Now, what the Appellate Division 
did, sir, on our appeal, this is what 
they said, ‘Order Supreme Court, New 
York County, entered on August 22, 
1972, insofar as it denied plaintiff's 
motion for an order of consolidation of 
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concurrent consideration and for 
summary judgment, unanimously reversed 
under law and said order insofar as it 
denied the cross motion of defendant 
Benedict Ginsberg, unanimously modified. 
that on the law and the facts and the 
cross motion granted only to the extent 
of a remand for a hearing to determine 
the fixation of fees, all without costs 
and disbursements,' 

So that the Appellate Division 
not only unanimously sustained our 
position without qualification or 
condition, and also sustained, as 
your Honor can readily recognize 
our position. As I told the Appellate 
Division. I am not saying that Mr. 
Ginsberg hasn't earned his fee to the 
fullest extent that he claims but at. 
least I am entitled to be heard as to 
that; and they remanded it with my 
right to be heard."(Min, Proc. KAPELMAN, 

J. Nov. 15'73,pp.7.8) 


Accordingly, the following occurred when Mr. 


GINSBERG offered his written retainer in evidence: 


"Tl would ucow like to offer the 
retainer itself in evidence, 

MR. GOTTLIEB: There is no objection, 
your Honor, but I take the position as I 
did throughout all these proceedings, it 
is not tinding upon my client. 

THE COURT: Show it to the represent- 
ative of,counsel for Chemical. 

MR. TASHMAN;: We have no objection, 

THE COURT: Let it be received in 
evidence, (Court Reporter marked document 
Defendant's Exh, A in evidence, this date) 

MR. GINSBERG: Together with that, 
I should also like to offer in evidence 
a letter dated August 12, 1971, that 
my clients signed when I conferred with 
them in Europe after the money had been 
received which restates the retainer, 
makes the computation and bring: every- 
thing up to date, This letter was an 
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exhibit in the record to the Appellate 
Di. cion as also was the letter of 
retainer, and this is the only other 
exhibit I believe I have and I would 
like to offer this now. 

MR. GOTTLIEB: I have no objection, 
your Honor, but I make the same reserva- 
tion, 

MR, TASHMAN: Chemical Bank has 
no objection. 

THE COURT: (Received in evidence, 
as Defendant-Ginsberg Exh, B, this date.) 

THE COURT: Proceed." 

(Min. Proc. KAPELMAN ,J. Nov.15'73,pp38, 39) 


At the conclusion of the hearing and after a conference 


with the Court the following proceedings were had: 


"Now, since we had the conference 
with your Honor and I think the record 
should also state that Mr, Ginsberg 
was very vehement and adamant about 
sticking to his forty per cent retainer 
and I was equally adamant about having 
a modif’.cation of it. And your Honor 
sat there and Mr. Ginsberg said, ‘If 
your Honor awards him a fee less than 
the amount of his retainer' he said, 
"he was going to take an appecl.' And 
after conference with Mr. Ginsberg and 
myself, I think I convinced him, We 
are both agreed as to the practicality 
of having the percentage fixed at 
thirty-five percent of the amount plus 
interest. 

And also, Mr. Ginsberg, you 
haven't mentioned your disbursements, 

THE COURT: Will you just set 
forth the disbursements quickly, Mr. 
Ginsberg? 

MR. GINSBERG: $994.05." 

(Min. Proc. KAPELMAN, J. Nov.15'73, 

Si ,5e) 


The record further shows: 


"THE COURT: Does the defendant 
Chemical Bank New York Trust Company 
desire to ask any questions on the 
basis of testimony here, counsel 

MR. TASHMAN: No, your Honor, 
we do not but I would like to make 
the record clear that by our un- 
participation which does not accept 
or accede to the characterization by 
Mr. Ginsberg of the conduct of 
Chemical Bank, its employees or of 
its counsel, 

THE COURT: Very well. Now, 
with reference to the fee, do I take 
it, Mr. Ginsberg, based upon the 
remarks of Mr. Gottlieb that you consent 
to the acceptance of a fee in the sum 
of 35 percent of the amount as it now 
stands together with interest? 

MR, GOTTLIEB: Less seventeen- 
thousand dollars. 

THE COURT: Less $17,500.00. 

MR. GINSBERG: Well, I have made 
some computations, 

THE COURT: Just one moment. Plus 
the $994.05 disbursements," 

(Min, Proc. KAPELMAN, J. Nov,15'73 
pp.53,54) 


kkk * 
"THE COURT: Now, just one moment. 
Do I take it that you agree to accept the 
sum of 35 per cent in lieu of your retainer, 
the 35 per cent less that whick has been 
received by you on account as the retainer? 

MR, GINSBERG: 3. 

THE COURT: And the 35 per cent as 
against the secrlement sum of $215,000.00 
and also 35 percent as against the interest 
which is accrued on the $17,500 sum of 
$215,000.00? 

MR. GINSBERG: Yes 

MR, GOTTLIEB: That is agreed to, 
your Honor, 

THE COURT: And that is agreed to 
by Sociedad? 

MR, GOTTLIEB: Yes. 

THE COURT: And as far as tt 
Chemical Bank, they are standing mute 
on this, is thit correct? 

MR, TASMAN: That's correct, 


30, 


AR 249 


THE COURT: Very well, Now, will 
you please submit an order to that 
effect together with the figures as 
computed by Mr. Ginsberg and I shall 
reach it with the utmost of dispatch?" 

(Min. Proc, KAPELMAN, J, Nov.15'73, 
pp.55,56) 


It is noteworthy at this point that at the 
conclusion of Mr. GINSBERG's testimony the following 


inquiries were directed by ne to Mr. GINSBERG: 


"MR. GOTTLIEB: Mr. Ginsberg, I 
have one question, In your carefully 
detailed recital I noticed that 
you don't mention Adriana Bosurgi, 
the mother of Leone and Emilio, at ail, 

MR. GINSBERG: I had no awareness 
of her existence until after the judg- 
ment*was made and the U.S. orought an 
action or threatened an action in which 
they said that the securities which 
were in the names of my clients had been 
purchased with money that at some 
earlier point in time had bee. joint 
monies of Adriana and her sons and that 
was the first time that I heard of the 
existence of Adriana, 

MR, GOTTLIEB: And in the suit 
you brought which was pending and still 
pending undetermined before His Honor, 
the sole plaintiffs in that case were 
who? 

MR. GINSBERG: Leone Bosurgi and 
Emilio Bosurgi," 

(Min, Proc, KAPELMAN, J. Nov.15'73 

pp. 49,50) 


That all of the proceedings had, as above depicted, were 
truly of an adversary nature cannot be the subject of 


honest denial, In conclusion, it is only necessary to make 


x pT) Pe read Se d ede nase 
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brief reference to the documentary evidence that was 
presented to Mr. Justice KAPELMAN which is, of course, 
contained in the aforesaid record on appeal and upon 
the basis of which the Appellate Division granted summary 
judgment, In 1954 SAICI, a Uruguayan company entered 
into a joint venture with W, Sanderson & Sons of Milan, 
Italy, to finance, build and establish a citrus bi- 
products plant for Sanderson in Concordia, Argentina. 
For "commercial, competitive reasons," and to maintain 
secrecy which plaintiff*determined necessary ~o foster 
and promote its enterprise, SAICI agreed with Adriana 
Bosurgi and her sons Leone Bosurgi and Emilio Bosurgi, 
all Italian nationals, to channel repayment of SAICI's 
loans for the Concordia enterprise through the deposit 
of dollars in an account in the Bosurgi name at a designated 
New York bank, On Decei. 10, 1954, plaintiff and 
Adriana Bosurgi, Leone Bosurgi and Emilio Bosurgi entered 
into a written trust agreement. A copy of said agreement 
in original It ° an with English translation appended 
thereto was annexed to our moving papers before Mr. 
Justice KAPELMAN. The parties provided: 

"According to a plan agreed upon 


by “ne parties .ereto, repayment to rhe 
financing company shall take place 


sseecisinilemen a rg ET 
*Our references to plaintiff, of course, refer to SAICI 
as plaintiff tn the state Court litigation, the defendant 
in this action. 
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gradually by means of deposi.s in 
dollars made in New York, into a 
New York bank to be indicated by the 
financing group, or by means of 
interest-bearing ‘nvestments according 
to arrangements to be made with Mrs. 
Bosurgi, to whom the fiduciary administra- 
tion of the deposits herein shall be 
entrusted; it can also be held under her 
own name, provided she commits herself 
to give full account for it, when so 
requested, 

Yearly, or at period of time 
to be set by mutual consent, the parties 
hereto shall determine profits, amortiz- 
ation amounts and interests, and shall 
establish a balance to be kept freely 
at Mrs. Bosurgi's disposal, registered 
in her name or in the name of her sons,. 
in fiduciary administration for S.A,1.C.I." 


The Chemical Bank was designated as depository 
for plaintiff's funds pursuant to the aforesaid agreement 
and an account was established in the names of "Adriana 
Bosurgi and/or Leone Bosurgi and Emilio Bosurgi" for the 
deposit and custody of plaintiff's funds in accordance 
with and subject to the fiduciary relationship created 
by their agreement of December 10, 1954, This agreement 
and every other document presented to Mr. Justice 
KAPELMAN reflecting the creation, existence and continued 
operation of the foregoing fiduciary relationship between 
the Bosurgis and plaintiff SAICI concerning funds deposited 
to the Bosurgi account at the Chemical Bank have been 


acknowledged by defendants, pursuant to plaintiff's demand 


r oc 
ad 


| aes) 


therefor, to be "true copies of the originals" which 

were "duly executed by the persons whose signatures 
appeared thereon", that the "English translations thereof 
are true and accurate" and that the said documents are 


in all respects "genuine and authentic," 


The trust relation and custodial capacity 
in which the Bosurgis held plaintiff's funds in the 
said Chemical Bank account was affirmed in writing at 
variovs times as the unchallenged documentary exhibits, 
in Italian with English translation, likewise presented 


to Mr. Justice KAPELMAN, 


On January 26, 1955, Adriana Bosurgi and her 
sons Leone Bosurgi and Emilio Bosurgi wrote to pliintiff SAICI 
stating in part: 

"Mr, President:* * *We consider 

the agreement fully effective 

and valid in every respect according 
to the draft of December 10, inst., 
also before receipt of the finel 
draft," 

On January 10, 1959 Ad. .ana Bosurgi, with 
confirmation by Leone fosurgi and Erilio Bosurgi, 
wrote to plaintiff SAICI: 

"Gentlemen: We hereby advise you that 


the accounts with your 
shareholders were settled up to and 
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including December 31, 1958, and 

therefore the cash or securities 

amount, in conformity with the 

list submitted to the same and 

marked with their initials, have 

allowed for the closing of the 

balance relative to the Sanderson 

Argentina and W. Sanderson, Milano- 

Messina (Italia), administrations, 
It is hereby confirmed that “he 

undersigned remains the trustee 

and will administer in her own 

name, but on your behalf, the assets 


Gancnteassiaeilagiiapenisaemperaiaaietbaiesiidiabamntisatomeiaisesmanteamnidndapitneddmcmmiibimananauimeaman 
existing in New York relative to the 


finai balance, as it was agreed upon, 

This to reassure and inform you, 
Awaiting your kind confirmation, we 
remain 


Very truly yours," 


Again, on January 25, 1961, Adriana Bosurgi 
and Leone Bosurgi and Emilio Bosurgi wrote to plaintiff SAICI 


stating: 


"Gentlemen: We advise you hereby 
that acccunts were 

settled up to and including December 
31, 1960, and after settling the 
debit anc credit balance, we 
determined the amount which remains 
at your disposal according to the 
‘eckonings we agreed upon, and which 
should be retained reservedly by 
both parties, 


Tt 48 understood, i 


confirmation of the previous ere 
that the balance of { your accounts Ss hall 
be administered by t “the write writer as the 
trustee, and “eventually by | by the undersirned 
in her absence, and that the securities 
fiduc fiduciary de deposit existing with the 
Chemical Bank « of New York, remains under 
the name of A ‘Adri: fana Rosurgi, who shall 
be answerable t to your company for the 


same, according to previous agreements 
a 
ehereol. 
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Further confirmation was had by letters dated July 


12, 1962, August 1, 1962 and December 20 1962. 


After the aforesaid hearing before Mr. 
Justice KAPELMAN concerning Mr. GINSBERG's compen- 
sation, final judgment was entered on December 12, 
1973, a true copy of which is hereto annexed as 


Ex. B and which: 


"ORDERED, ADJUDGED AND 
DECREED, that the funds which were and 
are the subject of Action No. 2, above 
entitled, and the securities representing 
same, as well as the accumulated interest 
thereon that were and are the result of the 
settlement of said lawsuit, heretofore 
approved by this Court, belong to and are 
the property of plaintiff, SOCIEDAD 
ANONIMA de INVERSIONES COMERCIALES e 
INDUSTRIALES, which the parties litigant, 
above named, LEONE BOSURGI and EMILIO 
BOSURGI, are simply holding in a 
fiduciary and custodial capacity for 
said plaintiff, SOCIEDAD ANONIMA de 
INVERSIONES COMERCIALES e INDUSTRIALES, 
perforce of a Trust established in writing 
December 10, 1954, between plaintiff 
SOCTEDAD ANONIMA de INVERSIONES COMERCIALES 
e INDUSTRIALES and said LEONE BOSURGI and 
EMILiO BOSURGI and their mother, ADRIANA 
BOSURGI; and it is further 

ORDERED, ADJUDGED and DECREED, 
that the aforesaid fund resulting from 
said settlement in the sum of $215,000.00 
and the securities representing the same, 
plus accrued interest thereon, now being 
held in escrow by said BENEDICT GINSBERG, 
Esq., hereby adjudged and decreed to belong 
to and title to which vests in plaintiff 
SOCTEDAD ANONIMA de INVERSIONES COMERCIALES 
« INDUSTRIALES, is subject to a retaining 
lien of said BENEDICT GINSBERG, Esq., 
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for the legal value of his services 
and reasonable disbursements incurred 
in connection with the aforesaid 
lawsuit and th. settlement thereof 
as fixed pursuant to stipulation 
placed upon the record at the aforesaid 
hearing by and between counsel for 
SOCIEDAD ANONIMA de INVERSIONES COMERCIALES 
e INDUSTRIALES and BENEDICT GINSBERG, Esq. 
as follows: Said BENEDICT GINSBERG, Esq. 
shall be emitled to 35% of the sett lement 
sum of $215,000.00 less his retainer of 
$17,500.00 and less his actual disburse- 
ments in the sum of $2,984.65, namely 
$68,080.37 plus 35% of all accrued — 
interest to the date of payment and in 
addition thereto shall be entitled to 
receive that part of his said actual 
disbursements remaining unreimbursed 
in the sum of $994.05." 


As previously noted, 4s far back as 
October, 1971, copies of our aforesaid application for 
summary judgment and the supportine documents relied 
on were sent to MICHAEL I. SALTZMAN, Esq., Assistant 
United States Attorney,as well as to counsel for the 
Bank (pp.7,13, supra). Subsequently, after the adverse 
decision before Mr. Justice KAPELMAN, two (2) copies of 
our motion for summary judgment were delivered to LEON 
HART, Esq., and to his associate; Miss WESTON (pp. 16,17, 
supra) counsel in charge at the Appellate Division of I.R.S., 
who were advised that "we would defer perfecting the appeal 
pending your review and reaction to the copies of papers 
you requested and which we rushed to your office that 


very day" and since nothing was heard from them "we are 


left with no other recourse but to proceed with the appeal," 
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It bears emphasis to state that thr: ghout all of these 
intervening years and up to the present time, not a 
shred of evidence has been presented which, ir “he 
slightest degree, challenges the genuine.er’: and 
authenticity of the documents upon which summary 


judgment was granted, 


It i respectfully submitted that 
government counsel had and have no basis whatsoever 
for taking the position before this learned Court, 
as was done before Mr. Justice KAPELMAN to make allega- 
tions against SAICI or the BOSURGIs "without evidentiary 
proof" or to ask leave to go on the judicially character- 
ized "fishing excursion" in order to discover whether 
any such proof can be found. More than ample time has 
elapsed for the pursuit of any such *c.ivity assuming 


that it can conceivably be justified upon this record. 


It will be demonstrated in the memorandum 
herewith submitted that upon *he unchallenged and 


unchallengeable facts summe: radgment should be granted 


rs oe i Bet i 


C_CSAMUEL GOTTLIEB 
cs 


as matter of law, 


SWORN TO BEFORE ME THIS 
77s DAY OF JANUARY, 1974 


A: 204 


EXHIBIT "A" ANNEXFD TO THE FOREGOIMG AFFIDAVIT IS 


REPRODUCED IN THI> APPENDIX AT Page —A - 33% 3+ 
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Supre=c Court of the State of 


New York held in and for the 
County of New York at the County 
Courthouse, 60 Centre Street, 
Borough of Manhattan, City and 
Statc of Now York on the «2 day 
of Noxvemer, 1973. 
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- against - : ) Action No, 1 


LEOHE BOSURGI,and EXNTLiIO EOSURGI, 


jon) 
3 
oO 


BENEDICT? GINSSERG, ) 


Defendcent : 
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* Plaintiffs, 79 
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Defendant, 


: : 3) 
m Upon the decision and order of the Appellate i ~\ 
Division, First Departxent, made and entered herein 
Novenber 8, 1973, and upen the Renittitur of said Ap- 
pellate Division upon which the aforesaid decis‘.on and 
_ order were nade and entered and a hearing having been held : 

: Z this 15th day of Movember, 1973, pursuant to the aforesaid 
order of the Appellate Division "to determine the fixation 
of fees" of BENEDICT GINSDERC,Esq., pursuent to notice : 
of BENEDICT GINSZERG, Pro Se, directed to and served 

: upon GAINSSUNG, GOTILI=Z5, LEVITAN & COLE, Esqs., attorneys 
for plaintif= SCCIEDAD ANONISA de INVERSIONES COMERCIALES e 
_. IMDUSTRIALES, CRAVATH, SWAINE & MCORE, Esqs,, attorneys for 

CHE:ICAL Bank NEW YORX TRUST COMPANY, oni the UNITED STATES 4 


ATTORNEY FOR THE SOUTHER DISTRICT OF NEW YORK, and evidence 
having been culy adduced on the issue concerning said legal 


Mrmr 


NSBURG, GOTTLIEB, LEVITAN 
counse!) attorneys for plaintiff SOCIEDSD ANONIMA de 
Esq., Pro Se, and as attoracy for the litigants above named, 


SANE PACMOT a-4 INNTIITN PHemer . enerer Tetaten oo 
LEONE BCOSSRGI and EXILIO LUS LAL, and CRAVATH, SWAINE & MOC Ae 


Esqs, (Andrew Tashan, of counsel) attorneys for CHEMICAL 


ete 08) GIR Te HaRITED RAie se a 53t - —— on iin veires 
BARK NEW YCRi TRUST OMPARY and the UNITED STATES ATTORNEY 
Yo" ZI SOUTER DISTRICT OF Ut YOXE or any renres ee 

co fh. SOUTECKRA DISTAICT O¢ ed YORK. o: any represcnutetive 


thereel not having appeared and due deliberation having been ‘ 


had and a stipulation having, been entered on t record 


de 


; , 8 f 
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by and between counsel for plaintiff SOCIEDAD ANONIMA de 


INVERSICUIS CCMERCIALES e TDUSTAIALES and BENEDICT GINSELRCG, 
Mat ' £Esq., fixing his said legal fees as hereinafter provided, 


> 


NOW, on motion of GAINSBURG, GOTTLIEB, 
LEVITAN & COLE, attorneys for plaintiff SOCIEDAD 


ANONIMA de INVERSIONES CCrERCIALES e INDUSTRIALES in 


Action No. 1, above entitled, it is 


ORNEKRED, that the above entitled actions 
be and the same hereby are consolidated and shall bear 


the Index Number 7939/66; and it is further 


ORDERED, that the motion of said plaintiff, 
. SOCIEDAD ANONIMA de INVERSIONES COMERCIALES e INDUSTRIALES 
for summary judgment be and the same is hereby granted 


as hereinafter proviced; and it is further 


defendent, BENEDICT GINSBERG, above named,for summary 
held and concluded, as above noted, on November Lig. eats 
for the determination of the legal fees due and payable to 


said defendant as hercinafter specified; and it is further, 


ORDERED, ADJU DGED and 
that the funds which were and are the 
subicet of Action No, 2, above entitled, and the 


securities representing same, as well as the accumulated 
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dnterest thereon that were and are the result of the 


settlement of said lawsuit, heretofore approved by 

this Court, belong to and are the property of plaintifé, 
SOCIEDAD ANONDA de INVERSIONES COMERCIALES e 

INDUSTRIALES, which the parties litigant, above named 
LEONE. BOSURCI and EMILIO BOSLRG » are simply holding 

in a fiduciary and custodial capacity for said plaintifé, 
SOCIEDAD ANONIMA de INVERSIONES COMERCIALES e INDUSTRIALES, 
perforce of a Trust established in writing December 10, 
1954, between plaintiff SOCIEDAD ANONIMA de INVERSIONES 


COMERCIALES e INDUSTRIALES and said LEONE BOSURGI and 
EMILIO BOsta 2GI and their mother, ADRIANA BOSURGI; and 


4t is furt 


ORDERED, ADJUDGED and DECRE E D, 
that the aforesaid fund resulting from said settlement in 


the sum of $215,009.00 and the securities representing 


the same, plus accrued interest thereon, now being held 
in escrow by said BENIDICY GINSSERG, ESQ., hereby adjudged 


and deerced to belong to end title to which vests in 


plaintiff SOCIEDAD ANCNIMA de INVERSIONES COMERCIALES ec 


INDUSIRIALUS, is subject to a retaining Lien of said 
BENEDICT GINSBERG, ESQ,, for the legal value of his 


services and reasonable disbursements incurred in con- 


nection with the aforesaid Jawsuit and the settlement 


tA. 


FoR 262- ve 
therecf as fixed pursuant to stipulation placed upon the 
record at the aforesaid hearing by and between counsel 
for SOCIEDAD ANONIMA de INVERSIONES COMERCIALES e 
INDUSTRIALES and BENEDICT GINSBERG, Esq., as follows: | 
Said BENEDICT GINSBERG, Esq., shall be entitled to 35% of 
the settlement sum of $215,000.00 less his retainer of 
$17,500.00 and less his actual disburse «ats in the sum 
of $2,984.65, namely, $68,080:37 plus 35% of all accrued 
interest to the date of payment and in addition thereto 


shall be entitled to receive tha: part of his said actual 


disbursements remaining unreimbursed in the sum of $994.05. 
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EXHIBIT "C" ANNEXED TD THE FOREGOING AFFIDAVIT IS 


REPRODUCED IN THIS APPENDIX AT PAGE A-195 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
-against- 


LEONE BOSURGI, et al., 


Defendants. 


71 CLV. 928 (KTD 


APPLICATION ON BEHAL 
DEFENDANT BENEDICT 
GINSBERG FOR SUMMARY 
JUDGMENT 


) 


F 


OF 


PLEASE TAKE NOTICE that upon the annexed affidavit of 


BENEDICT GINSBERG, sworn to the 28th day of January, i974, 


and upon the exhibits annexed and therein referred vo, and up- 


on the Order of the Appellate Division of the Supreme Court of 


the State of New York, First Judicial Department, 


8, 1973 and a copy of the R-cord on Appeal upon which said Order 


was made and entered, and upon all the proceedings heretofore 


had herein, and in conformity with the proceedings had before 


this learned Court on December 20; i973 


the undersigned, 


defendant BENEDICT GINSBERG, appearing pro se, moves and sub- 


mits this application (a) for summary jud 


gment dismissing the 


complaint herein as against him pursuant tc Rule 56 of the 


Federal Rules of Civil Procedure and (b) for an order author- 


izing and permitting the said BENEDICT GINSBERG to distribute 


dated November 


him pursuant to 
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the sum of $215,000, together with the interest accrued ind 


« 


accruing thereon, which said sum is now held in escrow by 


the order of Judge DUDLEY B. BONSAL made 


March 18, 1971 (i) by deducting therefrom his retaining lien 


Z 
as fixed by the order of Mr. Justice WILLIAM KAPELMAN made 


12, 1973 and (ii) by paying the then remaining bal- 


December 
ance to SAMUEL GOTTLIEB, as attorney for Sociedad Anonima De 
Inversiones Commerciales E Industriales, and upon proof by 
affidavit of BHNEDICT GINSBERG that such payment has been 
made, discharging the said BENEDICT GINSBERG from all further 
obligations under said order of Judge DUDLEY B. BONSAL, and 
for such other and further relief as to the Court may be 
deemed proper in the premises. 


Dated: New York, i]. Y. 
January 28, 1974 


Yours, etc. 


BENEDICT GINSBERG 


TO: 


UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
United States Courthouse 


Foley Square 
New York, New York 10007 
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CRAVATH, SWAINE & MOORE, ESQS. 
Attorneys for Chemical Bank 
New York Trust Company 

1 Chase Manhattan Plaza 

New York, New York 10005 


GAINSBURG, GOTTLIEB, LEVITAN & COLE, ESQS. 
Attorneys for Defendant 
Sociedad Anonima De 
Inversiones Commerciales E 
Industriales 
122 East 42nd Street 
New York, New York 10017 


UNITED STATES 


IERN DISTR 


, 
> 
1 
Pe] 
L 


and EMILIO BOSURGI, 
INVERSIONES 


IALES, and 


SOCIEDAD ANONIMA D 
COMMERCIALE 
BENEDICT GI 


TATE OF ADRIANA BOSURGI, DECEASED, 


i W. SANDER 


CHEMICAL BANK, 


LE SURGI and 
NDIVIDUALLY, EXE( 
ESTATE OF ADRIANA BOSURGI, DECEASED, 
AS TRUSTEES OF A TRUST FOR THE BENEFIT 
OF SOCIEDAD ANONIMA DE INVERSIONES 
COMMERCIALES E INDUSTRIALES, AS AGENTS 
OF SOCIEDAD ANONIMA DE INVERSIONES 
MMERCIALES E INDUSTRIALES AND AS 


'S OF W. SANDERS ESTATE 


OF oe SOCIEDAD 
>I COMMERCIALES E 
I} nd W. SANDERSON & SONS, 


STATE OF NEW YORK) 
: SS.3 
COUNTY OF NEW YORK) 


BENEDICT GINSBERG, being duly sworn, deposes and says: 


I am one of the defendants herein, appearing pro se. 
and submit this affidavit in support of my motion (a) for 
summary judgment in conformity with the proceedings had before 
this learned Court on December 20, 1973, and (b) for an order 
authorizing and permitting me to distribute the sum of $215,090, 
together with the interest accrued and accruing thereon, which 
said sum is now held in escrow by me pursuant to the order of 
Judge Dudley B. Bonsal made March 18, 1971 (i) by deducting 
therefrom my retaining lien as fixed by the order of Mr. Justice 
William Kapelman made December 12, 1973 and (ii) by paying the 
then remeining balance to Samuel Gottlieb, as attorney for 
Sociedad Anonima De Inversiones Commerciales E Industriales, 
(referred to herein as SAICI) and upon proof by my affidavit 
that such payment has been made, discharging me from all fur- 
ther obligations under said order of Judge Dudley B. Bonsal, 
and for such other and further relief as to the Court may be 


deemed proper in the premises. 


It is conceded by all parties that I hold the sum 
of $215,000 (together with the accruals thereon) as the pro-~ 


ceeds of the,settlement of an action commenced in 1966, entitled 


one Bosurgi and Emilio Bosurgi v. Chemical Bank New York 


Trust Company (Sup. Ct. N.Y. Co; Index No. 7939/1966) in which 
action I represented the Bosurgis as their attorney, and in 


which action, the defendant, as the trial was about to commence, 


agreed to pay the Bosurgis the sum of $215,000, to be deposited with 


me, in escrow, pursuant to a stipulation, a copy of which is 
Exhibit "A" hereof, which was dictated on the record by counsel 


and the Court. 


In December of 1966 I was retained by the Bosurgi 
Brothers, Leone and Emilio, co institute that suit against 
Chemical Bank New York Trust Company (The Bank) to recover 
damages because of The Bank's conversion to its own use of 
5,200 shares of stock owned by the Bosurgis and held by The 
Bank as custodians, and because of The Bank's fraud in induc- 
ing the Bosurgis to execute certain documents which it thought 


would serve to ratify their misconduct. 


The plaintiffs alleged in said action, among other 
things, that The Bank improperly and unauthorizedly used their 
stock as collateral for a loan to third parties, whom The Bank 
knew to be of questionable integrity and against whom there 
were unsatisfied judgments of record, and that the transaction 


resulted in a complete loss to my clients. 


The enormity of The Bank's misconduct is evident 


from the fact that its vice-president, who handled the trans- 
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action, admitted on his deposition, that the use of my clients 


as collateral, for the loan which The Bank made to 


securities 


said third parties was made without any authorization from 


my clients. The said bank vice-president testified that he 


used my clients' securities as collateral, on the oral statement 


of the borrower that my clients had approved it. The bank 


vice-president admitted that he had not verified the borrowers 


statements, in any manner whatever. After many complex and 
involved proceedings, motions and appeals, and after extensive 
depositions in New York City and in Rome, Italy, the case 

came on for trial before Mr. Justice Kapeiman in Supreme Court, 


New York County. 


At an all-day conference held before Mr. Justice 
Kapelman a settlement was «rrived at and a stipulation dictated 
into the record, on September 15, 1970, which provided among 
other things that the action was settled for the sum of $215,000 
to be paid within ten days from the date of the stipulation, 


upon terms and conditions therein set forth. 


The Bank refused to comply with the provisions of 
the stipulation and I was required to make an application to 
the Court in which the action had been instituted, for an 
order directing The Bank to pay the $215,000 to me, which I 
of course would hold in escrow pursuant to the terms of the 


stipulation. 
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Before my said application was determined, the plain- 
tiff herein, UNITED STATES OF AMERICA, brought a proceeding in . 
this Court, to direct the payment of the proceeds of the said 


ferent from that provided in the 


i. 
hb 

+ 
+ 


stipulation of settlement. The application came on before 
Judge Dudley B. Bonsal who denied the motion and ordered The 
Bank to pay me, as escrowee, the said $215,000, with which sum 
I was to purchase a Certificate of Deposit of The Chase Man- 
hattan Bank, which Certificate I was to hold subject to such 
further order “which may be made with regard to the rights of 
the United States of America, or any other claimant to the said 


$215,000." A copy of Judge Bonsal's order is Exhibit "B" hereof. 


The Bank took an appeal from Judge Bonsal's order. 
The United States Court of Appeals for this Circuit unanimously 


affirmed. 


After the foregoing affirmance The Bank finally turned 
over to me the sum of $215,000. I invested it in a Chase Bank 
Certificate of Deposit as required by Judge Bonsal's order. 

My clients thereafter, and by letter dated August 12, i97iL, re= 
confirmed the terms of my retainer and agreed upon the amount 
then due me for services. The letter is Exhibit "C" hereof. 


The Court will note that my agreed contingent fee of 40% is 


; ; ; ioe 
computed on an amount, which, as of August 12, 1971 includes 


interest accruing on the Certificate of Deposit. 
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After the proceeds of the settlement had been turned 
over to me SAICI instituted an action in the Supreme Court, 
New York County, claiming title to the monies I had recovered 
for my clients, the Bosurgis, and was holding in escrow, on 
the ground that at all times, and even prior to the acquisition 
of the 5,200 shares of stock by my clients, which The Bank had 
converted, the monies were trust funds belonging to SAICI, 
SAICI also made a motion to consolidate its ction with the 
action that I had instituted, to wit, Bosurgi’ v. Chemical Bank, 


and also moved for summary judgment. 


I made a cross-motion for an order fixing my fee, 
to be paid out of the escrow monies, in the sum of $78,800.19 
plus 40% of the interest accruing on the sum of $215,000, as 


expressly fixed in my clients’ letter of August 12, 1971, 


Exhibit "C" hereof. 


Copies of the papers on the motion and the cross~ 
motion were duly served upon the attorneys for all the parties 


upon whom the subject motion is served. 


Thereafter, and following the denial of my motion in 
the State Court for summary judgment on my application for the 
payment of my fee out of the monies I hold in escrow (subject 
of course to the provisions of Judge Bonsal's order) I appealed 


to the Appellate Division of the Supreme Court of the State of 


ie 


»w York. That Court modified the order and directed that my 
motion for summary judgment be granted to the extent of a remand 
or a hearing to determine the amount of my fee. A copy of 


that order is Exhibit "D" hereof. 


The only question then remaining for consideration 
was the amount of my fee, and that question has now been re- 


solved. 


The Appellate Division, by order dated November 8, . 
1973, Exhibit "D" hereof, unanimously modified the denial of 
my motion for summary judgment “to the extent of a remand for 


a hearing to determine the fixation of fees..." 


The order of the Appellate Division also states: 


..we find no impediment to this court's 
determnining an issue of fact competently 
before it regardless of peripheral federal 
questions. Venitron Corp. v. Benjamin, 

440 P.2da 105 (2nd Cir.) Cert. Den. 402 U.S. 
987, 91 S.ct. 1664, 29 L. Ed. 2d 154. And 
it is clearly so when the plaintiff herein 
has not been stayed by a Federal Court 
order". 


Pursuant to the foregoing order I duly served notice 
of the hearing directed by said order upon all counsel, in- 


cluding the United States Attorney for the Southern District 


of New York. 
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The hearir ‘vas held before Mr. Justice Kapelman on 
November 15, 1973. I. “Me course thereof I testified and placed 
upon the record a description of the legal services rendered by 
me and stated that in my opinion those services were of a value 


in excess of the amount provided for in my written retainer. 


I offered my written retainer in evidence and counsel 
for The Bank expressly stated "Mr. Tashman: We have no objec- 


tion”. 


I also offered in evidence the letter dated August 
12, 1971, to which I have referred above, that my clients signed 


when I conferred with them in Europe after I had received the 


$215,000 in escrow, which letter restated the terms of my re~- 
tainer at 40% and computed the amount then due thereon as my 


fee. 


I offered that letter in evidence and again Mr. 


Tashman said “Chemical Bank has no objection" (p. 38-9). 
At the close of the hearing counsel for SAICI said: 


"Now, since we had the conference 
with your Honor and I think the record 
should also state that Mr. Ginsberg 
was very vehement and adamant about 
sticking to his forty per cent retainer 
and I was equally adamant about having 
a modification of it. And your Honor 
sat there and Mr. Ginsberg said, ‘If 


concerning 


December ] 


re an 


I hereof 


fa 


your Honor awards him a fee less than 
v4 


the amount of his retainer' he said, 


‘he was going to take an appeal.' And 
fFter conference with Mr. Ginsberg and 
myself, I think I convinced him. We 


are both agreed as to the practicality 
of having the percentage fixed at 


thirty-five percent of the amount plus 


And also, Mr. Ginsberda, you 
haven't mentioned your disbursements. 

THE COURT: Will you just set 
forth the disbursements quickly, Mr. 
Ginsberg? 

MR. GINSBERG: ‘994.05.' 

(Min. Proc. KAPELMAN, J. Nov.15'73, 


Following the hearing before Mr. Justice Kapelman 
compensation, final judgment was entered on 
2, 1973, a true copy of that judgment is Exhibit 


- It provides among other things: 


"ORDER, ADJUDGED AND DECREED that the 
aforesaid fund resulting from said settlement 
in the sum of $215,000.00 and the securities 
representing the same, plus accrued interest 
thereon, now being held in escrow by said 
BENEDICT GINSBERG, Esq., ...is subject toa 
retaining lien of said BENEDICT GINSBERG, Esq., 
for the legal value of his services and 
easonable disbursements incurred in connec- 
tion with the aforesaid lawsuit and... Said 
BENEDICT GINSBERG, Esq., shall be entitled 
to 35% of the settlement sum of $215,000.00 
less his retainer of $17,500.00 and less his 
actual disbursements in the sum of 2,984.65, 
namely, $68,080.37 plus 35% of all accrued 
interest to the date of payment and in a‘jdi- 
tion thereto shall be entitled to receive 
that part of his said actual disbursements 


remaining unreimbursed in the sum of $994.05." 
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The plaintiff made no application to stay the State 


Court action during the period of approximately three years 


that proceedings were in progress there. 


The Appellate Division noted in its decision that 


“the plaintiff herein has not been stayed by a Federal Court". 


On my prior motion addressed to the plaintiff's de- 
sire to take my deposition in this action Judge Duffy said 
"The United States of America has effectively refused to do 


anything about the State Court action" (order 11/14/73). 


The only persons or parties who have or ever had an 
interest in my fee, or the manner in which it is computeu, have 
either agreed to the amount fixed by Judge Kapelman, or par- 
ticipated in the proceeding at which the fee was fixed. Accord- 
ingly I see no basis upon which any person or party can now be 
heard to object. My clients' letter of August 12, 1971 con- 
firmed their approval of a sum even greater than that allowed 
by Judge Kapelman. Chemical Bank opposed my original applica- 
tion and argued against it in the Appellate Division. At the 
subsequent hearing its counsel tried to walk on both sides of 
the street. He asked the Court to indicate for the record 
that he was taking no position, but he nevertheless submitted 
a counter-proposed order which would, if signed, have eliminated 


any reference to the fact that the amount fixed as the value of 


Rh 27t7 


‘en on the monies in my possession. Despite 


services was a li 


the efforts of counsel for Chemical] Bank to prevent the entry 


of an order containing the provision to which I now refer, the 
order expressly provides that the monies ! hold in my possession 


are "subject to a retaining lien of said Benedict Ginsberg, Esq. 


for the legal value of his services and reasonable disbursements 
incurred in connection with..." and the order then proceeds to 


fix the amount of my fee and disbursements at the amount in- 


dicated above. 


The position of the U.S. attorney is also ambivalent. 


After his unsuccessful attempt in March of 1971, almost three 


years ago, to direct me to turn over the money I held in escrow, 
to the plaintiff, he did nothing until the first hearing before 
Judge Kapelman in which his position, and my response, are de- 


scribed in the Judge's opinion, in the following language: 


"The government maintains that the most 
expeditious manner of disposing of the issues 
is to litigate the title to the fund in the 
Federal Court. Ginsberg maintains that the 
State Supreme Court, where the earlier action 
was litigated, is the only court that has the 
power to fix his attorney fees." 


Except for suggestion that this Court might be a more 


expeditious place to have the fee issue disposed of, the U 


ca 
J «We 


attorney did nothing further in that regard, until the argu- 


ment of the appeal by me, and by SAICI, from Mr. Justice 
Kapelman's order denying our applications for summary judgment 


and then the U.S. attorney did nothing significant. 


Prior to the argument of that appeal, and by letter 
dated Sep. nber 14, 1973, addressed to the Justices of the 
Appellate Division, First Department, the U.S. attorney in 
charge of the matter requested the Court to affirm the orders, 
indicating that he was “writing as amicus to the Court". The 
iact is that his letter was returned to him by the Clerk of 
the Appellate Division with instructions to make an application 
for leave to appear amicus, if it was his desire to address 


the Court in that capacity. 


If the U.S. attorney had some reason for not seeking 
to transfer the Bosurgi State Court action to this Court, dur- 
ing the three year period that he has been aware that it has 


been pending, the reason continues to be unexpressed. 


It is thus clear that everyone now before the Court 


has had a full and tair opportunity to advance whatever argu- 


——— 


ments might be suggested by anyone in opposition to what I now 


seek and no valid argument has ever been so advanced. 


I have a lien on the fund in my possession, for the 


services I rendered in creating the fund. The escrow money 


came into existence solely by reason of my efforts in rhe 


action by the Bosurgis against The Bank i0 One, neither 


“This action by the United State: 

of America was commenced on March 3, 1971 
to obtain a judgment for the unpaid fed- 
eral estate taxes of Adrian Bosurgi against 
Leone Bosurgi, Emilio Bosurgi and Chemical 
Bank. The action also sought to foreclose 
on the property of the Bosurgis in satis- 
faction of the estate tax liens." (pp. 1,2) 


I direct attention to the following (a) the lien 
which the plaintiff seeks to impress 
solely on and against a fund in my possession as the result of 
an action instituted approximately five years before the present 
action was commenced, (b) my lien for services accrued upon the 


commencement of that action in 1966, (c) 


— 
» 
~ 


1, fully, 


when that action was settled on September 15, 1970, long before 


this action was commenced, (d) I have a stat itory lien, a com- 
mon law charging lien and a common law retaining lien, (e) n y 


lien was fixed in proceedings in the Supreme Court of the State 


of New York, in the Appellate Division of that Court and ultim- 


ately, on remand from that Court, in the Supreme (< Tg lhe 
ittorney for the plaintiff was fully informed of every tep 
taken. He participated in some of the proceeding nd attempted 
* 
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to participate in other portions, but declined to pursue the 


course suggested by the Court. He should not now be heard 


to urge a position which for more han three years he declined 


to take. 


In view of the foregoing I respectfully request 
that an order be made herein for summary judgment dismissing 
the complaint as against me and that a further order be made 
authorizing and permitting me to distribute the funds I hold 


pursuant to Judge Bonsal's order. 


BENEDICT GINSBERG 
Gworn to before me this 


28th day of January, 1974. 


ROSE MAMLOUK 
Notary Public, State of New York 
No. 31-7683429 
Qualified in New York County 
Commission Expires March 30, 1974 
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EXHIBIT "A" ANNEXED TO THE FOREGOING AFFIDAVIT IS 


REPRODUCED IN THIS APPENDIX AT PAGE 4 ‘7%! 


Pe ee ee ee ee a eee ee ee Le Te i ee A cd 


EXHIBIT "B" ANNEXED TO THE FOREGOING AFFIDAVIT I5 


REPRODUCED IN THIS APPENDIX AT PAGE A-S5 


en a). an 
B - Letter dated August 12, 1971 


c 
Annexed To Foregoing Affidavit 


Vf a 


Dear Sir: 


This will confirm our understanding with respect to fees 
in the akove matter. 


Pursuant to the terms of our retainer, dated December 1966, 
you were to receive and you have received the sum of $17,500. 
You were also to receive a contingent fee of 40% of the 
amount of the recovery in excess o£ said sum of $17,500 

and of the Gisbursenents thereazter incurred, which, if ad- 


vanced by you, would de reimbursed by us. Total disburse- 
ments were incurred in tne amount of $2,984.65. Accordingly, 
your 40% is to be computed on the total recovery 2 excess of 
$17,500 plus $2,964.65, to wit, $20,484.65. You were holding 
jn escrow a certificate of deposit issued April 29, 1971 by 
Chase Manhattan Bank in the amount of $215,000. 40% of the 
net of $215,000 minus $2,984.65 is $77,806.14. You are to 
receive that us $994.05, wnich you spent in disburse- 


at sum pl 
ments not previously reimbursed to you. You are also to 
receive 40% of the suns wnaich have accrued or will hereafter 
accrue on the $215,000 and on the increment thereof. 

ind aie: Yours truly, 


Frage Tanks Las 


-Pp.S. I acknowledge receipt of a photocopy of the renewed 
Certificate of Deposit dated July -q, 1971 in the 

{ amount of $217,485.94, whicn amcwit represents the 
sum originally deposited together with accrued interest 
thereon to July 28, 1971. TI understand that.you will 
“yoll over" this amount, from time to time, until you 

‘ are permitted by an appropriate order of the court to 


; dispexsa ‘the funds. 5 i 
anes = en [Sotiny, 


‘ fi . ‘ 


EXHIBIT "D" ANNEXED TO THE FOREGOING AFFIDAVIT IS 


REPRODUCED IN THIS APPENDIX AT PAGE A-195 


EXHIBIT "E“ ANNEXED TO THE FOREGOING AFFIDAVIT IS 


REPRODUCED IN THIS APPENDIX AT PAGE A-256 
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71-0572 UNITED STATES DISTRICT COURT 


SOUTHERN DISTPICT GF NeW YORK 
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UNITED STATES OF AMERICA, 
Plaintiff, 


-Vve 


LEOME BOSUNCI, ct al., 
Defendants. 
SIRS 
PLEASC TAKE NOTICE that the 


States of America, 


United States Attorney for the Southo 
eeueEos 
; : 
! ; i 
Nonsrable Kevin Ta 3! fy, by s 
Sin ke Otlersise:« 4 ae r ant 


e Industriales. 


Dated: New Yoru, New York 


February 1) , 1974 
| 


United 
Witton y 
Ly: / 1] 


Oi.ztee and 


by its attorney, Paul J. Curraa, 


ior 


VYaLlted Etates of 


,OGL aia’ 


Bele: 242 204"0524 


NOTICE OF 1OTI™"] 


71 Civ. 928 (4TD) 


® 
nleintLli£f, Unites 
‘+? 
nm Histrict cf % 
Ron, oF ae = 


Pule 56 of the Tedcral Rules of Civil Procedure to dicni 


the claim of Sociedad Anonima de Inversiones Couercietes 


PAUL J. Cu.cAN 
saAtcs 


c &? ay Vie Sein 
Seuti.crn District 


dcttoricey for the 
Ao York, 

LaLaRELEs 

erica 


WaVID P. LAND 
Assistant United Ststes 


Attorney 
e Address: 


Uaited Stuces Court.ucuse 
Foley Sauare 


+ Prwts tA 


| 
| 
| 


® 


e2 
© 


ee 


GALT CSUNG, COTTLICS, LEVITAN & COLE, ESS. Fe 
$22 cast 42ad reet ‘ 
New York, Jcw York 10017 
Attorneys for Pefendant Sociedad Anonina 
BP 4 iysiloues Conoreiaics 
e Incustriaics 


ic Wy. 


‘in gate ee " oe 
a fin a { . « + ae 
oe ae rt 

« 

‘ many ae a wil 
ChuLVATY crete uke on ee 
cu deVedbrtny . te here Ch baa Nine g dew ve 

aan Biss Fone ct LR Aa tice Pista 
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bee W 2 Dig wet? sulin BUG VD 


- ri & 
.OoY Detendar < 


varnk Now York Trust Co. 


Attoricys 
Chemical 
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USITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNIED STATES OF AMERICA, 


Plaintiff, STATEMENT PURSUANT 


TO RULE 9(2) 
71 Civ. 928 (KTD) 


oe 


-Vve- 


LEONE BOSURGI, et al., 


oo 


Defendants. 


“sce ef ee eo ee ewe ew ewe wen enw YX 


Plaintiff, United States of America, by its 
attorney, Paul J. Curran, United States Attorney for the 
Southern District of New York,{n support of its motion 
for summary judgment dismissing the claim of the defendant 
Sociedad Anonina de Inversiones Comerciales e Industriales , 
and for its Statement Pursutant to Rule 9({g) of the General 
Rules of the United States District Court for the Southerm 
District of New York, contends that there is no yenuine 
issue to be tried in respect of the following matertal 
facts: 

1. Adriana Bosurgi was an [talfan citizen and 
nonresident alien of the United States who died on Merch 27, 
1963. She was survived by two sons, Leone Bosurgi and 
Emilio Bosurgi who are Italian citizens and nonresident 
aliens of the United Statcs. 

2. On May 13, 1954 Adriana Bosurg!£ opened a 
securities account at Chemical Bank in New York City and 


on that date she deposited $400,000 into that securitics 


account as evidenced by the Custodian Account Apgreeinent 
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(Exhibit A) and Chemical Bank's Memorandum for Credit 
Department (Exhibit B). 

3. With respect to the securities account opened 
by Adriana Bosurgi, for the year ended December 31, 1962 
and for the period January 1, 1963 to and including 
April 10, 1963, Chemical Bank filed Information Statements 
with the Internal Revenue Service reporting the taxable 
income carned by Adriana Bosurgi for such year and period 
Exhibits C and D). 

4. On April 10, 1963 Lene and Emilio Bosurgt 
opened a securities account with Chemical Bank as evidenced 
by the Custodian Account Agreement dated April 10, 1963 
(Exhibit E), and on April 9, 1963 the sum of $673,107.97 
v's transferred from Adriana Bosurgi's sccurities account to 
the new securities account to be opened by Leone and Emilio 
Bosurgi as evidenced by Che:ntcal Benk'’s records of transfer 
(ixhibte Fy. 

5. Sociedad Anonima de Inversiones Coomerciales 
¢ Industriales ("SAICL") is a corporation organized 
pursuent to the laws of Uruguay. 


6. Pursuant to the laws of Uruguay, SAICI published 


ite and conplete financial staterents for the years 
cnidlag Decerber 31, 1955 throuzh December 31, 1963 of 
Vitich accurate English translations are annexed as Cxhibit 
Ge. 


7. The ageresate value of foreign shares and 


securities owned by SAICI for the period January 1, 1955 


through December 31, 1963 was $32,112.01. 
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8. On December 16, 1954, SAICI subscribed to and 


acquired for $32,112.01, 20,000 shares of stock of 
W. Sunderson & Sons, an Italian corporation, 

9. Aunexed hereto as Exhibit H are accurate English 
translations of the stock record books of W. Sanderson 
& Cons showing that for the period Decomer 16, 1954 
through Narch 27, 1963, SAICI ov.ned 20,000 shares of stock 
of W. Sandersm & Sons. 

10. Cn March 2, 1971 this Court cntered a restraining 
order (Exhibit I), cn March 18, 1971 this Court entered a 
further order (Exhibit J), on November 29, 1971 this Court 
entered an orcer (Exhtbit Kk) authorizing service and filing 
of an amended complaint, aml on June 2, 1972, this Court 
eatercd a default judgrent (fxhibit L). 

ll. Annczed as Exhibit M is a copy of SAICI"s ansver 
to the United States’ exended complaint. 

12. On October 28, 1971, the United States Attorney 
wrote a letter (fxhibit N) to SAICI’s ecunsel. 

13. In June 1971, an Acsistant United States Attorncy 
attenced @n informal conference befom Hr. Justice Kapelman 
of the New York County Supre:2 Court for the purpose of 
inforning Mr. Justice Kapelvta of the pending federal 
court action, and letters dated Noveoter 12, 1971 (Exhibit 0) 


and January 9, 1972 (Exhibit 7) weve mailed to Mr.Justice 


Kapcluan,. 


UrL:e@o 
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Datcd: Naw York, New York 
Pebruary « 4, 1974 


| 
‘ Respectfully yours, 


PAUL J. CURRAN 
United States Attorney for the 
Southern District of New York, 
Actorney for Plaintiff, 
United States of America 


DAVID P. LAND 


Assistant United States Attorney 


- Of Covasel - 


CiemicaL BANK & Trust Company 


NEW YORK 


Custodian Account 


OF - 


_MRS. ADRIANA BOSURGI 


r *)¢ 
ta 29] 
CHEMICAT, BANK & TRUST COMPANY, 
377 MADISO} AViiss N.Y¥.17,N.Y¥. 
New York, N. Y. 
‘ 


Dear Sirs: 


You are requested to open a custodian account in the name of the undersigned on your 
books, and reccive, hold and dispose of all securities now on deposit with you, or which m 
hereafter be deposited with you, for such account, for, and subject at all times to the instructions 


of the undersigned. The following conditions shall Govern the operation of the account, until 
you receive notice in writing to the cout: ry : 


1. All Communications from you are to be addressed to: 


Name ___ MRS_._ ADRIANA. Pi): a a SR Te 


Address of. foe RNs Pee TTD vs S| Seerah te 


2. Procecds from any sale maturity or redemption of securities, and all other cash prin- 
y ’ y 


cipal, and all interest, dividends and other income received by you relative to such securities, 
shall be disposed of as follows : 


*"RINCIPAL: 
dase Joint 
K) Credit tofChecking Account of the undersigned with you, 


f 


C} Credit to Custodian Cash account of the undersigned and hold. 


C) Remit to 2 


ee Se enecensatisuteesssnss-cieennseemmmcsy 


INCOME: Joint 


XK) Credit to/Checking Account of the undersigned with you. 
C) Credit to Custodian Cash account of the undersigned and hold. 


[1 Remit to 


ee pee 


(Unless otherwise instructed, a single custodian cash account shall be maintained for both 
principal and income.) 


When instructed to purchase securities or to receive them against payment, the cost thereof is to 
be charged first to the Same account or accounts, if any, that the proceeds of sales are to be 
credited to, pursuant to the foregoing provisions of this paragraph 2, and if funds in such accounts 
are insufficient or the und rsigned has no such account, then to any account the undersigned may 


have with you, but you shall not be obligated to purchase securities or make any payments unless 
sufficient funds therefor are so available. 


3. Upon maturity or upon receipt by you of notice of call for redemption of bonds held in 
this account, the same are to be presented for Payment in duc course, except that, if the princi- 
pal amount or redemption price with interest to date of maturity or redemption is available prior 
to such date, you are to procecd as below indicated : 


f7 


41 Present the san ! 


fe— Unless rights of convession, ¢ «change or subscription appertain 
thereto — for prior payinent without notice to the undersigned, 


O Mo not Present the saine for payment Prior to the date of maturity or redemption, 
unlesss otherwise instructed by the undersigned, 


Cs a ‘ 
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(a) to exchange securities in temporary form for sccurtics 


‘ 4 You are authorized 
definitive form, ind (b) if the par value of any shares f stock held hereunder is chanpeal. to 


effect the exchange of the certificates representing, such shares. 


§. Ownership Certificates: The undersigned hereby authorizes and directs you, until ay 
4 


ue ess advised to the contrary, to execute, as ayrent, In the name of the undersigned, as owner, 


any and all income tax ownership certificates, or other instruments which, pursuant to the pro- 
Treasury Department now or hereaft 


visions of the income tax regulations of the United States 
iterest or other paymicnts on 


in effect, may be necessary or proper for the collection of coupons 
the securitics now or hereafter held by you for such account, but without clamning any personal 
To enable you to execute such certificates or otlier instruments, th« 


exeinption or other credits. 
the undersigned is as follows, and the 


undersijned hereby certifies that the present status of 


undersigned agrees to notify you promptly in the event that any change occurs: 


(Lecat oomicice) 


MRS. ADRIANA BOSURGI ITALY ° te 


(wawed (citizen On sussect oF) 

6. Sccuritics in this account shall be sold, exchanged, transferred, delivered against receipt 
4 of, and payments shall be made against receipt of securities, 
li account shall be disposed of, 
ted below, to whon, 


or payment, or otherwise dispose 
and securitics shall be purchased, and money in the custodian cas 


all from time to time on the order of the person or any of the persons designa 


also, On request, securitics, in negotiable form or otherwise as requested, shal! be delivered from 


this account and payments made from the custodian cash account: 


Gi The undersigned. 
G@ Leo Sosurgi..an “Emilio Bosurgi_each one signing as attorr 


OO If the uudersigned is a corporation, ‘the officers designated in the annexed resolutions 
) 


adopted _____ eS eubetsinpiaiannioaan’ . 


7. Registration of all securities in this account which are required to be registered, shall be 
as follows: : 


(O° In the name of the undersigned, 


(aopnee 7) 
(2 In the name of your nominee. ; 
Notwithstanding the foregoing or other directions, whenever you deem it advisable for your 

protection, any securities whether registered in the name of your nominee or otherwise, may 

be reyistered in or transferred to the name of the undersigned, under advice. In transferring 
securitics to or from the name of your nominee, you are authorized to certify that the undersigned 
is the owner of the sccuritics and to claim exemption from transfer taxes accordingly, unless 
otherwise notificd in writing by the undersigned. The undersigned will indemnify you and your 
nominee against any loss or liability incurred in connection with any securities held in this account, 
registered in the name of your nominee, by reason of assessments, calls, taxes or other costs, 
expenses or liabilities resulting from such registration. . 


8. Annual Statements: For preparing annual statements of income, classified for income 


tax purposes, including the cost, date of acquisition, and proceeds of sales or redemptions on 


security transactions, you are authorized to make acharge on the amount of actual work involved, 
the minimum cbarge to be $10, 
0) This service is desired. 


GA This service is not desired. 
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9, ees The undersigned ayrces to pay the exy 
ta you the ynount of all ¢ es and ether charces which 
convection with this account, and in addition, agrees to pay your i se fe 


3° fr otatt, 
Mort, havec 
Wa 4 a y Y soos 


OUMK.Ty 
You are instructed to charge Joint Checking, Account _ = 4 n . 
Animnins 
for the forcgoing. 


‘ 10. Special Instructions. 


11. Jt is understood and agreed that you shall be nnder no duty to take any other action 
than hercinabove specified with respect to any securities, cash or other property deposited by 
or for the undersigned or information reccived relative thereto unless specifically agreed to hy y 
in writing, or to appear in or defend any suit with respect thereto, unless requested by the under 
signed in writing and indemnified to your satisfaction, and that you may at Any time termur 


this arrangement by notice in writing sent to the undersigned by registered mail at the addre 
at the time on your records, whereupon you shall be under no obligation except to delive 


the undersigned any securitics in this account and any funds in the custodian cash account 


“ 


Dated SHaY « Very truly yours, \ 
; | ) Oa A ; 
: a SYN A 


Accepted : S13 /54_ nies Y 


CHEMICAL BANE -& TRUST COMPANY 


a 
ry KL od Lave 


Wi r. SEChETANY 


c.e. 01 (40) 


ated 
LL 
AUTHORIZCO TO THC ¢& CMiICAL DANK & TRUST Company 
‘ ier “ail sn rela —_—_—_— asheeomnilinniitidiatbiaih 
Tly tho delwery of t ; tho woaderninned and tho recerpt thereel by the ¢ 
COMPANY, NEW YORK yectocd between tho undcrwuned aad the Trust Compong ve " 
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MEMORANDUM FOR CREDIT DEPARTMENT 


NAME MRS. ADRIANA LOSURGI &/OR LBO BOSURGI CITY 
&/OR EMILIO bOSURGI 


Mrs. Yosurci and her son, Leo, call and speak with RCG and the writer. In 
line with our previour’ dictition, they have decided to esteblish a custodian ecco.it 
with uy but instead of $50,000 they now would like to invest $400,000 and requoste 1 
our succertioas for the portfolio. As thay are returning to Italy on Mey 14th, we 
will have the Analysis Depertment furnish a listing promptly. 


MAY 13, 1954 


RCG and the writer call at the subject's apartment in tho Savoy Plaza wit! 
our suggestions for an investment of $400,000 with an overell yield of about 5.2 (+ 
had specified 5/6%). Mrs. Bosurgi delctcd one issue, reduced another and appli 
funds to € supyested Canadien isuve. Che oxecuted the custodian aprecment and 
the order to purchase. Stockn will be rerietercd in nomineo and incone will be c 
to joint account hove which, after the $402,000 purchase, will be about $40,099. 


MAILING INSTRUCTIONS 


Mail to ba kept to a minimum - one annual statement - address for custc2, 
account will bo 5H. 


Initiel purchase statement and any subsequent necescary' mail to be sent to: 


Mre. Adriana Bosurgl 
Via di Priscilla 98 
Roma, Italy. 


Envelope must not bear tank name and be marked personal, ' 


Appurently they own one of tho lergest citrus companies in Italy - 
Sandercon 1 Sons, S.P.A., Via Garibaldi 2, Messina. They menufacture citric acid, 
lemon concentrute and juices. In season they borrow up to $1,000,000 from Italjan bn} 
and they asked Lf we would bo interosted in lending them upon approval of their stut -- 
mentc. After checking with A. Shorwin we explained that we could not compete with 
our correspondonts and could consider the offer only upon their invitation or epprovel, 
The cubject's domestic agont ip Dodge and Olcott with whom we checked at the incopticen 
of thy account. 


The bowurgie will probably return to tho Statec in September and will: stop 
in to veo ua, ; 
‘ PY 
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You are authorized to open a custodian account in the name of the under igned a ind to hold 
Pa Ly pro; ily rol. bid dite cvce Jie ved ny you f or such account ubject QO thc folic wing ¥ Instructs a3 
“re fo remain In force until expressly amen led or revoicd in writing, b: the undersi igncd. 
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. ‘ follows: i ‘ 
° 9 ¢ \ ‘ 
' ‘ (Citizen o or r Subjc ct ‘ot 
: ey ce 
Me Ce Sis eniactossieBavit 
: F . C (Legal Residence) 
= bs ; - i ¢. , —" , P c 
* ’ The undersigned agrees to notify you promptly in writing of any change in the above status. 
‘ 
EXCHANGES You shall make any exch: inge of securities which, ia your opinion, may be coasicerec to 
: ; be of a routine nature or which docs not involve the exercise of business judymenyz; tor 
; example, exchanges in connection with a company’s change of name or a change ta par 
or stated value of stock and exchanges of temporary for definitive certiiicates, 
RACTIONAL As repaids any fractional interest bearing an expiration date and resulting from a stccl: 
INTER STS dividend or split, you are hereby authorized : 
‘ \ 
(-} to purchase aa additional fractional interest cufhicient to constituie one full sisi 
: mr a. ‘ + 4 ¥ 
(.}) toscll such tractional interest. \ 
mes \ 
KOMTES All proxies solicited by manazement in respect of securities that are registered aay. 
} 1 : . r I ¥. ’ Ae \ 
hominec’s Hams may be svignec aad mailed by you to manag. Ment, Unless YOU said eS 
- received a ¢ ary direction trom the undersie racds bi it if you “the hit you Wary is 
‘* _ ‘ Y . —* _ ‘ 
caute any wuch proxy to be signed and mailed to the unadersijacd. Finanasl sores 
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-, : .01 per annum ‘per share on next . ; 40,000 shares’ 
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August 23, 1949 
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Corporate Charter of tho W. Sanderson & Sons Corpor- 
ation - office in Lilan - original capital subscribed 
by 
Societ& FPinuanziaria Immobiliare Roma - 
SAFIR ceccccccesecveccccvevees MU bo? af ares -2750_i 


Societ& in Accomandita semplice . 


WOLSS. ‘Se CPL Land cece nace ewewe - " 4-000 

Piduciaria Milanese s;r;lslilano " " 14.000 

Steffico Dr. Ercole - tilano . ghee 250 
TOTAL. NULBER OF SHARES _ 92 0CO 

On December 19, 1949 "Soc.in Acconandita semplice" . 


Moizzi &:0° trasferred number 1.000 shares to Doctor 
Franco Warinoni of Romo. 
On December 16, 1954, on account of incroase of ca- 


pital, the shares were allotted as follows : 


- Dr.Tranco Marinoni, Roma = 3.C00 
- S.A.D.A;, Milano “a Se 
- Dr.Virginio Bertuceioli, Rona " .2.000 
- Adriana Bosuryi Canovmm, Messina " 6.500 
- Dr.Loone Boourgi, Mossina _" 6.000 
~ Dr. Enilio Bosurgi, " “ 6.000 
: {os 
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| 
. Morichini Ugo, Roma N. 2.000 
| 
wo SchateCodes Montevideo " 20.009 | 
+, SG pePelLehtes Roma " 2.750 | 
|. Soo. Fiduciaria Milanese n 4,000 
- Staffico Dr. Ercole . " 250 - | 
° + 
. Ne 50,000, . 
ERBSSSAES 
December 30, 1954 ) 
\.N.. 1000 shares were transferred from"Fiduciaria | | 
| } 
-Wilanoceo" to Virginio Bertuccioli. mae | 
Hovenber 17, 1956 
tranofer from Morichini Ugo to : 
~ Dr. Leone Bosurct N. 1000 shares | 
| . Dr. Enilio Bosurel N. 1000 shares ! 
| JAIUADY 1551963 ‘ i 
"Transfer from Franco Marinoni to. -.-- < ibe 
Dr. Leono Bosurgi ; N. 3.000 shares 


| 
Transfer from Virginio Bertuccioli 


to Dr. Leone Bosurgi w 3,000 shared 

; 

_“Transver from Caneva Adriana Bosur- 
(4 to Dr. Leone Bosurgl ~ 6.300. * 


- ¥rom br, Ercole. Staffico to 


Dr. Leone Bosurgt : © 250 " 


2 


nary!.15 1963 the sharcs belong to : 


an 

ws Jani 

= = 
_———— 


© AT Gass N. 20, C00 SITARES 


Dr. Leone Bosurgi " 19.750 " 
Dr. Enilio Bosurgi " 7.000 
S.A.DeAe " 500 " 
S.A.PeIRs * 2.750 * 


Therefore on March 27, 1963 the shares belonged to 
the above mentioncd people and did not undergo 


further movements. 


THE FOLLOWING EXHIBITS 


ARB REPRODUCED IN THIS 


EXHIBIT "I" 
EXHIBIT "J" 
EXHIBIT "K” 
KXHIBIT "1" 


EXHIBIT “M" 
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TO THE FOREGOING 9(@) STATEMENT 


APPENDIX AS NOTED BELOW: 


sosccesectoocces AOD 
cocccccccccsccee AMES 
cocccccee covcce AM76 
cccccccccccccccs AMILE 
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EXHIBIT N TO FOREGOING 9(@) STATEMENT 
‘onl ‘ a 


eb 
71-3103 


October 28, 1971 


Sanvel Gottlieb, Esq. 

Gainsburg, Gottlieb, Levitan & Cole 
122 East 42nd Street 

New York, New York 10017 


Re: Sociedad Anonima de Inversions 
Coumsreiales e Industriales, 
v. Leone Bosurgi, Emilio Bosurgi 
and Benedict Ginsber 


> 4 7 
Dear Mr. Gottlieb: [Sup. Ct., N.Y. Co.] 


we have received in the mail a copy of the 
complaint and Rotice of Motion to consolidate and for summary 
judgment in the captioned case in which the United States is 
not named ag a party. 


As you are aware, the Government on March 2, 
1971, commenced an action in the United States District Court 
| to foreclose ite tax liens against the eum of $215,000 which 
Chemical Bank agreed to pay Leon and Emilio Bosurgi in settle- 
ment of any claims the brothers may have had against the bank. 
The Government also moved for a preliminary injunction 
restraining Leon and Emilio Bosurgi from taking further action 
in the State Court action they had commenced against Chemical | 
Bank. While that motion for a preliminary injunction was 
technically denied, the District Court's order specifically 
provides that Benedict Ginsberg, the attorney for the Bosurgi 
brothers, shall hold the $215,000 in Certificates of Deposit 
"in escrow subject to and impressed with any and all liens of 
the United States of America and subject to any further order 
of this Court which may be made with regard to the rights of 
the United States of America and any other claimant to the 
said $215,000." This order was entered on March 18, 1971. 
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71-3103 a 


The action commenced by your client on or 
about May 27, 1971 shows that your client claims title 
to the $215,000. While the order of the District Court 
specifically provides for the litigation of your client's 
claim, the United States has not been made a party to 
your action in the state court. Consequently, any final 
order of the state court will not be res judicata or 
collateral estoppel with respect to the rights of the 
United States. Moreover, Benedict Ginsberg may not pay 
over the $215,000 that he holds in esc-ow, or any lesser 
part thereof, even if the state court should find that 
your client is entitled to the money. By pursuing the 
action in the state court then, your client will have to 
litigate twice his claimed right, title and interest to 
the amount that Benedict Ginsberg holds in escrow under 
the order of the District Court, We suggest, therefore, 
that the most expedient way for all concerned to litigate 
the question of title to the fund involved here is to 
present it to the District Court. Accordingly, within the 
next few days the Goverment will amend its complaint in 
the District Court to add both your client and Benedict 
Ginsberg. Furthermore, we suggest that your action in the 
state court be discontinued and that all the parties pursue 
their rights in the District Court. 


We await your response to this suggestion. 


Very truly yours, 


WHITNEY NORTH SEYMOUR, JR. 
United States Attorney 


By: 
MICHAEL I. SALTZMAN 
ce: Assistant United States Attorney 
Benedict Ginsberg, Esq. Chief, Tax Unit 


475 Fifth Avenve 
New York, N.Y. 10017 


John Lucido, Esq. 

Cravath, Swaine & Moore 
1 Chase Manhattan Plaza 
New York, New ‘ork 10005 
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Hon. William Kapelman 
Bronx Supreme Court 
851 Grand Concourse 
Bronx, N.Y. 


Ls 


My \ 
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November 12, 1971 


Samuel Gottlieb, Esq. 

Messrs. Gainsburz, Gottlieb, Levitan & Cole 
122 East 42nd Street 

Hew York, Mew York 10017 


Re: Sociedad Anonima de Inversiones 
Cowerciales e Industriales v. 
Leone Bosurgi, Emilio Bosurgi and 

ict 
Index No. 22140/71 
Supreme Court New York County 


Lear Mr. Gottlieb: 


This is in response to your letter dated 
November 5, 1971. Im the last paragraph of the letter 
you hold out the possibility of a stipulation on ‘the 
most effective procedural course to be pursued" in 
disposing of the claims of your client, Benedict 
Cinsbers, and the United States. We welcous the 
possibility of meeting with you and the other parties 
at a mutually convenient time for just such @ purpose. 


You @lso question, in your letter, how the 
claim of your client and the claim of Mr. Ginsberg 
cam be effectively determined in the federal court. 
Stepe heve already been taken to amend Government's 
complaint in the District Court to add your client 
and Mr. Cinsberg as parties defendant. then service 
of the amended complaint is effected, all parties 
interested in the fund of $215,000 will be in the 
District Court where the claims of the respective 
partles can be determined on the merits. 
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The interests of your client ace served 
since the state court in which it is presently pro- 
ceeding lacks jurisdiction to hear and detersine its 
claim ayainst the Bosurgis and Chemical bank. The 
sole basis for the jurisdiction of the state court is 
in rem jurisdiction purportedly obtained by the service 
of a writ of attachment upon Benedict Cinsberg, the 
holder of the fund. The state court hearing the case 
between the Bosurzis and Chemical Bank did act purport 
to exercise jurisdiction over the fund since that 
action wae in personam. However, at the time Chat 
the writ of attachnent was served on Mr. Ginsberg, the 
fund was then in the custody of the District Court 
pursuant to its Order of March 156, 1971, and, pursuant 
to that Order, Benedict Cinsberg was only the holder 
of the fund as an escrow agent of the District Court. 
Thus, the state court has never obtained jurisdiction 
over the fund, and eny action that it may take on your 
motion will be invalid. This is precisely the 
position we took in the sumer meeting held in the 
chambers of Mr. Justice Kapelman. 


The Vernitron case on which you rely to 
support the state court's jurisdiction is clearly 
inapposite. In Vernitron, three days before the return 
date of plaintiff's sumeary judgment motion in @ 
coatrect action, ~e defendant begen & separate action 
involving the same transaction in federal court and 
also sought a federal court injunction of the state 
court proceedings. ‘The Second Circuit held that it 
was improper to enjoin the state court under 28 U.S.C. 
$2283 werely because that court might decide factual 
iseves and collaterally estop @ party from trying 
those issues again in the federal action. 


First, in Verpitron, both the state court 
and the federal court had jurisdiction over the actions. 
Here, the state court lacks jurisdiction since the 
federal court obtained jurisdiction over the res first. 
Thus, any determination of factual issues by the state 
court would be invalid, and would have to be relitigated 
im the federal court. 
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Second, in Vernitron, the parties in the 
utate and federal courts were the same. llere, the 
movin: party in che federal court is not a party in 
the state court action. Thus, collateral estoppel 
cém not prevent the United States from litizacing in 
the federal court the factual issues tried without 
its presence in the state court. 


Third, in Vernitron, no allegation was made 
thet the stay wae necessary to protect the federal 
court's judgment. In this case, were the state court 
to decide the issues, the fund micht be distributed, 
4nd, even thouzh such distribution would violate the 
federal court order, distribution misht destroy the 
ig rem jurisdictica of the federal court over the 
Society, as well as the effectiveness of the federal 
court's final judgment. 


You mention that Mr. Justice Kapelmuan is 
famillear with this case 4nd, therefore, is the appro- 
priate one to hear and decide the case. Even if this 
is so, the partics may mot confer jurisdiction on the 
Court where there is, in law, no jurisdiction. More- 
over, Mr. Justice Kapelman has mot heard the merits 
of your cltlent's claim, only the matters with rezard 
to the claim of the Bosurgis and the Chemical Benk. 
We believe there is mothing to prevent the District 
Court fros effectively deciding these quite different 
issues. 


The claim of Mr. Ginsberg is likewise nost 
properly heard te the District Court. Assuming that 
the Bosurgis were the owners of the fund in question, 
then whether or not Mr. Clnsberg is entitled to super 
priority over the Government's tax lien pursuant to 
Section 6323(6)(3) of the Internal Revenve Code, must 
be deterwined. That is a federal question. If 
Mr. Ginsberg is entitled to such super priority, then 
he is only entitled t- “reasonable compensatia.' for 
procuring the settlem -t. Even if the state court 
were to allow Mr. Ginsberg his fee, the District Court 
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which has jurisdicticn over the fund would have to 
decide whether or not that fee was "reasonable 
compensation" under Section 6323 of the Code. In 
short, there would have to be two hearings on the sare 
question, and ve do not believe that such circumstance 
is an efficient use of the judicial machinery available. 


For these reasons, we accept your offer to 
meet and discuss a way of cutting throuzh the pro=- 
cedural chicket which hes grown up in this matter. 


Very truly yours, 


WHITNEY WORTH SEYMOUR, Jr. 
Umited States Attorney 


By: 
MICHAEL I. SALTZMAN 
Assistant United States Attorney 
Chief, Tax Unit 
cc: 
Hon. William Kapelaan 
Broax Supreme Court 
851 Grand Concourse 
Bronx, N. Y. 10451 


Hom. Sampel J. Silvermen 
Supreme Court 

60 Centre Street 

New York, NH. ¥. 10007 


Benedict Ginsberg, Esq. 
475 Fifth Ave. 
Sew York, N. Y. 10017 


Cravath, Swaine & Moore, Esqs. 
1 Chase Manhattan Plaza 
New York, N. Y. 10005 

Atta: John A. Lucido, Esq. 
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February 9, 1972 


Hon. William Kappelman 
Justice, Supreme Court of 
the State of New York 

851 Grand Concourse 
Bronx, New York 10451 


Re: United States of America 
v. Bosurgi, et al. 


Dear Mr. Justice Kappelman: 


I submit herewith the latest chapter in 
correspondence exchange in the captioned case. Mr. 
Gottlieb has purported to describe the events which 
have occurred o date in the captioned case. I set 
forth below my clarifications of and/or amendments to 
Mr. Gottlieb's account: 


1. The Socicty annexed certain documents to 
ites complaint purporting to establish its claim to the 
settlement fund. The Government has exchanged or 
supplied information contrary to the documentary matter 
submitted by the Society. We believe that this exchange 
was carried on "in the same spirit of candor” displayed 
by Mr. Gottlieb. I , 

2. The claim ie made that the Government failed 
to give notice before obtaining an order providing for , 
service of ths Society in the federal action. Mr. 
Gottlieb neglects to tell the Court that no notice to 
either the Society or Mr. Ginsberg was required for the 
Government to amend its complaint in the federal action 
since neither the Society nor Mr. Ginsberg were parties to 
the original compleint. Furthermore, the Government hes 
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71-0572 


always taken the position that, consistent with the 
federal court's order, the Society and Mr. Ginsberg 
should present their claims in the federal court. 
Conseqi ently, the Government's action was neither 
impro, :rly ex parte nor surreptitious, if that in- 
plication was intended by Mr. Gottlieb. 


3. Mr. Gottlieb has indeed heard nothing 
from 6 with regard to an appointment in the Internal 
Revenu. Service's appellate Division, other than that 
we have unsuccessfully attempted to arrange 4 conference 
date. The reason is that at this time of year the 
Internal Revenue Service is understandably busy and the 
Appellate Conferee who is to represent the Internal 
Revenue Service at the conference is simply unavailable 
for a time. 


4. Mr. Gottlieb is quite correct in stating 
that the Government has not responded to his letter of 
January 25, 1972 to Judge Weinfeld. We are not going 
to begin another letter-writing exchange in the federal 
court. This current exchange in the state court is quite 
sufficient. Furthermore, Mr. Gottlieb has not indica.ed 
anything to which we need to respond. The Government is 
not required to accept Mr. Gottlieb's invitation to 
litigate the matter in the state court. After all, the 
Government coumenced its action in the federal court 
before the Society's action in the state court was begun. 


We trust that this letter will suffice for the 
time being as the Government's contribution to this 
“trial by correspondence.” 


Respectfully, 


WHITNEY NORTH SEYMOUR, JR. 
United States Attorney 


By: 
MICHAEL I. SALTZMAN 
Assistant United States Attorney 
Chief, Tax Unit 


 MIS:eb 
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cc: 


Benedict Ginsberg, Esq. 
475 Fifth Avenue 
New York, New York 10017 


Samuel Gottlieb, Esq. 

Geinsburz, Gottlieb, 
Levitan & Cole 

122 East 42nd Street 

New York, New York 10017 


Cravath, Swaine & Movre, Esqs. 

1 Chase Manhattan Plaza 

New York, New York 10005 
Attention: John A. Lucido, Esq. 


| 
| 
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UNITED STATES DISTRICT COURT 


UNITED STATES OF AMERICA, H 
$ (K. TB.) 
Plaintiff, 3 71 Civ. 928 
A -against- 3 
— : MOTI T 
LEONE BOSURGI, et al. ¢ CHi 


Defendants. : 


PLEASE TAKE NOTICE that, upon the complaint and 
answer thereto of defendant Chemical Bank New York Trust 
Company (Chemical) and the prior proceedings herein, 

10 


Chemical will move this Court on February 20, 1974, at 


2:15 p.m. in Room 110, United States Courthouse. Foley 


Square, New York, N. Y. (Hon. Kevin T. Duffy) pursuant lt 
Fed R. Civ. I Rule 56 for judgment dismissing this action, 


the complaint and each of the claims and causes of actiol 
asserted therein against it and for such other and further 


relief as may be just. Papers in opposition must be served 


and filed as prescribed by General Rule 9 of the Court. 


y 


February 6, 1974 
CRAVATH, SWAINE & MOORE, 


rT oO 
Attorneys for Defendant 
Chemical Bank New York 
Trust Company, 
One Chase Manhattan Plaza 
New York, N. Y. 10005 


United States Courthouse 


New York, N. Y. 16007 
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GAINSBURG, GCOTTLIEB, LEVITAN & COLE 
Attorneys for Defendant 

Socicdad Anonima De Inversiones 
Comerciales E Industriales 

132? Bast 42 Street 

New York, N. Y. 10017 


Appearing Pro se 
for Defendamrs Lec 


475 Fifth Avenue 
New York, N. Y. 10017 


ie 
rnren 


tIALUL 


DISTRICT OF 


UNITED STAT™=S DIS 


SOUTHERN 


UNITED STATES OF AMERT 


-against- 


LEONE BOSURGI, et al., 


Defendant SOCI 
e INDUSTRIALES by its 
& COLE, in opposition 
STATES OF AMERICA 


for 


pursuant to Rule 9(g) 


States District Ccure 
York with respect ther 


Contends, 


1 


iA there 


*? 


at 


qe 
Kia 


exists a fenuine icsuc 
havines heretofore been 
port of its applicati 
GOUre 
2. “That tt 
hee 1 Sut to ‘ 
9 are not material; 
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COURT 


NEW YORK 


— -_- — - oa ~~ — _ - _— — -xX 
CA, 
Plaintiff, 71 Civ. 928 (KTD) 
DEFENDANT SAICI‘'S 
STATEMENT PURSUAN 
TO RULE 9(g) 
Defendants, 
~ — — -_ - - — — i -~ _— -X 


EDAD ANONIMA de INVERSIONES COMERCIALES 
attorneys GAINSBURG, GOTTLIEB, LEVITAN 
to the motion of the plaintiff UNITED 


summary judgment for its statement 


of the General Rules of the United 
for the Southern District of New 
eto: 
s does the plaintiff UNITED STATES OF 


¢ no material facts as to which there 
to be tried, such material facts 
set forth in SAICI's papers in sup- 
for summary judgment before this 
acts" set forth in plaintiff's statve- 
ie), parireprey 23 de Bods Sane 
TOC , they are not admissible a 


not at issue in these proceedings inasmuch as they are 


based on documentary hearsay and, accordingly, are deemed 


controverted. 


Dated: 


New York, N. Y. 
March 26, 1974 


Yours, etc., 


GAINSBURG, GOTTLIEB, LEVITAN & COLE 


A Member/of the Firm 
torneys £ Defendant SAICI 


i UNITED STATES DISTRICT COURT 
| ‘spl SOUTHERN DISTRICT OF NEW YORK 


rl ee me enn 
i as 71 Civ. 928 (KTD) 
Sti UNITED STATES OF AMERICA, 
i alti 
{4 Plaintiff, DEFENDANT GINSBERG'S 
pete STATEMENT PURSUANT 
-against- nwt RULE 3ig) 
LEONE BOSURGI, et al., 


Defendant BENEDICT GINSBERG, appearing pro so, in 
opposition to the motion of the plaintiff UNITED STATES OF 
AMERICA for summary judgment, and in support of his motion 
(a) to dismiss the complaint as against him, and (b) for an 
order authorizing and permitting him to distribute the funds 
in his possession which he holds pursuant to the order of 
Judge Dudley B. Bonsal, made March 18, 1971, and in accordance 
with the order of Mr. Justice William Kapelman, made Decem- 
ber 12, 1973, for his statement pursuant to Rule 9(g) of the 
General Rules of the United States District Court for the 


Southern District of New York, contends: 


1. That there are no material facts with respect 
to which there is a genuine issue to be tried, all material 
facts having heretofore been set forth in his papers in sup- 


port of his application before this Court, to dismiss the 


plaintiff's complaint as against him, and to authorize him 
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to distribute the funds which he holds pursuant to the order 
of Judge Dudley B. Bonsal made March 18, 1971, such distri- 
bution to be made in accordance with the order of Mr. Justice 


William Kapelman made December 12, 1973. 


2. That the "facts" set forth in plaintiff's 


statement pursuant to Rule 9(g), paragraphs Sa Sia Ns 


8 and 9 are not material, and in addition, as hearsay, they 


are not admissible, and are deemed controverted. 


Benedict Ginsberg, in support of his aforesaid 
motion to authorize him to distribute the funds described 
above, contends there is no genuine issue to be tried in re- 
spect of the following material facts: 

A. In December 1966 Leone Bosurgi and Emilio 
Bosurgi retained Benedict Ginsberg as their attorney (pursu- 
ant to Exhibit A), to institute suit against Chemical Bank 
to recover damages because of the Bank's conversion of securi- 
ties owned by the Bosurgis and its fraud in inducing them to 
execute documents which it thought would serve to ratify its 
misconduct. 

B. Benedict Ginsberg instituted suit on behaif of 
the Bosurgis for the relief described in A above. 

Cc. After many complex and involved proceedings, 


numerous motions, appeals, extensive depositions in New York 


City and in Rome, Italy, the case came on for trial before 


Mr. Justice Kapelman in Supreme Court, New York County, on 


an 


September 15, 1970. 


D. At an all-day conference before Judge Kapelman 
n September » £970. ttlement as agreed upon, with the 


Bank to pay the sum of $215,000 to Benedict Ginsberg, to be 

held by him in escrow on stated conditions. 

E. The Bank failed to comply with the terms of the 
stipulation; the United States of America brought a proceeding 

in this Court to obtain the said $215,000. Judge Dudley B. 

Bonsal of this Court, by order made March 18, 1971, denied 

the application of the U.S.A. and directed the Bank to pay 

said sum to Benedict Ginsberg, as escrowee, the money to be 

invested in Certificates of Deposit, and held by Benedict 
f Ginsberg subject to further order of this Court. 

F. On the Bank's appeal from Judge Bonsal's order, 

the Court of Appeals unanimously affirmed. The Bank then 
paid the said sum to Benedict Ginsberg, who invested it in 
Certificates of Deposit, as directed in Judge Bonsal's order. 
Said sum as so invested, with the accruals thereon similarly 
invested, now amounts to $258,073.63, as of April 2; 1974. 

G. By reason of the commencement of an action 
against the Bosurgis by a foreign corporation known as SAICI, 
it became necessary for Benedict Ginsberg to apply to the 
Supreme Court, New York County, where Bosurgi v. Chemical 


Bank was settled, to fix his fee, preliminary to an applica- 


tion in this Court for leave to withdraw from the escrow 
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moneys, the amount of the fee as so fixed. 


H. The said application of Benedict Ginsberg was 
brought on before Mr. Justice Kapelman by mot-on, notice of 
which was duly given to, among other, Chemical Bank and the 
U. S. attorney, for the Southern District of New York, on 
whose behalf Assistant U. S. Attorney Saltzman appeared be- 
fore Mr. Justice Kapelman to urge the denial of the app lica- 
tion of Benedict Ginsberg to have his fee fixed. His posi- 
tion was described in Mr. Justice Kapelman's opinion as fol- 
lows: 

"The government maintains that the most expedi- 
tious manner of disposing of the issues is to litigate 
the title to the fund in the Federal Court. G-nsberg 
maintains that the State Supreme Court, where the 
earlier action was litigated, is the only court that 
has the power to fix his attorney fees." 

I. Mr. Justice Kapelman denied the application. 

Benedict Ginsberg appealed to the Appellate Division of the 
Supreme Court of the State of New York. 

J. By letter dated September 14, 1973, addressed 
to the Justices of the said Appellate Division, Assistant U.S. 
Attorney Land requested that Court to affirm the order of 
Mr. Justice Kapelman. 

K. By order made November 8, 1973, the said 
Appellate Division modified Judge Kapelman's order to the 


extent of a remand for a hearing to determine the fixation 


of Benedict Ginsberg's fee. 


L. The said Appellate Division said in its order: 


‘ . | impe ‘ t« € ir 
ng a 1 é rt rae t ! étrtore it reg ile 
of periphera ederal que ix Venitror orp. 
enja , 5 nd I -ert en } ° 
f a } Eda 1 154 And it i ly 
« l f eréein ha lot een tayed by 
\ Novembe 15, 1973 a hear was held before 
X ti 2 the remar lirecte by the Appellate 
j > to f t fee of Benedict insberg 2id hearing 
n eld upon noti duly given to, among others, Chemical 
Bank and the S. Attorney, 
N n 2id hearing yy of Benedict 
Ginsberg was taker 3 to the nature and of his ser- 
ice and there wa introduced in evidence, amc ng other things, 
the retainer described in A above (Exhibit A hereof) , and a 


he Bosurgis (Exhibit B hereof) on August 
after the settlement of the action fer $215,000, 


confirming 


*t Ginsberg's fee at $17,500, which had been 
originally paid, plus a contingent fee of 40%, less said 
7,500, as specified in said letter, the contingency to 
ipply to the interest accruing on the $215,000, as well as 
to the principal. 


O. Mr. Justice Kapelman thereafter directed the 


ment, which was entered December 12, 


1973, which provides, among other things, that Benedict 
Ginsberg is entitled to $68,080.37 ylus 35% of all interest 
J ‘ | 


accruing on the investment of the settlement sum of 15,000 
j ’ ’ 


plus unreimbursed expenditures of $994.50. 


Dated: New York, N. Y. 
April 3, 1974, Respectfully yours, 


BENEDICT GINSBERG 
Appearing Pro Se 
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Exhibit A - Retainer Annexed To 
: Foregoing Affidavit 
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af ~~ _ oo .. - 
: 


A2nnNexead LO COLE, Ast suavar 


oF YW 


August 12, 1971 


BRenc€ict Ginsberg, =sq. 
475 Fiith Avenue * v 


ew York, New York 10017 


Re: Bosurgi v. Chenical Bank 


Dear Six: 


This will confirm our understanding with respect to fees 

in the above matter. 

Pursuant to the terms of our retainer, dated December 1966, 
you were to receive and you have received the sum of $17,500. 
You were also to receive a contingent fee of 40% of the 


-amount of the recovery in excess of said sum of $17,500 


and of the Gisburserments thereazter incurred, which, if ad- 
vanced by you, would be reimbursed by us. Total disburse- 


ments were incurred in the amount of $2,984.65. Accordingly, 


your 40% is to be computed on the total recovery in excess of 
$17,500 plus $2,954.65, to wit, $20,484.65. You were holding 


in escrow a certificate of deposit issued April 29, 1971 by 


Chase Manhattan Bank in the amount of $215,000. 40% of the 
net of $215,000 minus $2,984.65 is $77,806.14. You are to 
receive that sum plus $994.05, which you spent in disburse- 
ments not vreviously reimbursed to you. You are also to 
receive 4U% of the sums wnich have accrued or will hereafter 
acexue on the $215,000 and on the increment thereof. 


‘ 


P.S. I acknowledge receipt of a photocopy of the renewed 
‘ Certificate of Devosit Gated July 28, 1971 in the 
‘amount of $217,485.94, which amount represents the 


sum originally dcposited together with accrued interest, 


thereon to July 28, 1971. I understand that.you will 
“ ye te ~ “ ‘ £ : 

roll over this amount, from time to time, until you 
are permitted by ai appropriate order the court t> 
disperse ‘the funds. 


OLLnAA. (So rg 
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GUETED STATES DISTRICT Count ) ed 


SOUTHRRN RESYRICT CY MEN YOUR My 10 


esaewnues wees weoweaeeoeegZz 


at _o, B.. §- Garman, Undeod Suates Attereey for the 
fa ae «<t of Mew York, for Ste Statement pursuant 
te Rake Ofy,) «2 thy Q@anasal Bubs of the United States 
Bésesiec Curt: Sew the Souther Bisteiet of Hew York, in 
respome te the muaund porugrepts in "Bafendent 
Ginaberg's Stitenant Bumsumet te Ble 9(g)" daced April 3, 
1974, centends het theme exists & genuine issue to be 
tried im respect t») the follewing anterial fects in which 
the truth ef deferdant Glusbang’s S(g) Statement i¢ not 
admitted: 

1. im yxespest to paragraph one cM defendant 
Gineberg's 9(g) Stetenent whereia it is staced: 
"... ell saterial facts beving heretofore been o& forth 
in bie papers ...", the plaintiff is wacertain es to the 
precise esepe of “all material facts" in “his papers" 


and acoordingly plaintiff ie uable to make « short end 
concise statement as required by Rule 9{g) im respect to 


peregvaph one of ‘tefendent Ginsherg’s Sig) Statement. 
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2. In respect to paragraph two of defendant 


Ginsberg's 9(g) Statement, plaintiff respectfully contends 
that the matters set forth in the United States’ Statement 
Pursuant to Rule 9(g) are material and admissible. 

3. In respect to the lettered subparagraphs 
of paragraph two of defendant Ginsberg’s 9(g) Statement, 
the United States respectfully states: (A) Admits the 
truth of subparagraph A, but denies that Exhibit A was 
signed by anyone insofar as no signature appears thereon 
and denies that Exhibit A was ever dated as no date appears 
thereon; (B) admits the truth of subparagraph B; 
(C) admits the truth of subparagraph C, except denies 
that there were many complex and involved proceedings ; 
(D) admits the truth of subparagraph D, except states 
that the "all-day" conference was less than eight hours; 
(Z) denies that the Bank failed to comply with a 
stipulation, and in respect to the proceedings in this 
Court respectfully refers to the actual proceedings ; 
(F) admits the truth of subparagraph F of defendant 
Ginsberg's 9(g) Statement and accepts the stated value 
of the fund subject to an accounting; (G) denies that 
it was necessary for Mr. Ginsberg to apply to the state 
court to fix his fee because Mr. Ginsberg was joined 4s 
a defendant in this Court pursuant to mandatory federal 


law which federal court has sole jurisdiction to fix his 


fee to be paid out of the fund subject to the exclusive 


n gan 
furisdiction ef this Court; (mu) denies that notice of 


the state court procesdings was duly given to the 
United States, demies that the Gaited States app Eee 
in the state court precesdings, ead respectfully refers 
to paragraph 13 ef the United gtates’ 9({g) Statement 
for the scope of the United States’ participation before 
the state court; (I) admits the truth cf subparagraph I 
of defendant Ginsberg's 9(g) Statement but states with 
respect to defendent Ginsberg's eppesl to the Appellate 
Division that defendant Gineberg did not serve the 
United States with his appellate brief or record on 
appeal, and for thet reasoa defendant Ginsberg denied 
to the United States the eppertumity to intervene as 4 
party on such appecl or to appear ae an amicys curiae; 
daits the truth of subpaxagraph J of defendeat 
Gi-«berg’s 9(g) Statement, but states thet such letter 
wes returned te the United States by the Clerk of the 
Appellate Division and act received by the Justices of 
the Appellate Bivisicn, and that the United States was 
apprised of defendant. Ginsberg’s prosecution of his 
appesi to the Appellate Division by a telephone call 
from counsel to Chemieal Benk after the appeal was 
presented to such court; (K) and (i) admits the truth 
of subparagxaphe K and L of defendant Gimeberg's 9(zg) 
Statement, but wespectfully refers to the order of the 
Appeliate Bivieien fer its entire content and such 


court’s prior opimion in respect therete; (i) edeits the 
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truth of subparagraph M of defendant Ginsberg's 9(g) 


Statement, but denies that such hearing was held on 
duly given notice to the United Staics; and (#) and (0) 
in respect to the matters set forth in subparagraphs N 
and 0 of defendant Gineberg's 9(g) Statement denies 
that there was any evidence in respect of the reasonable- 
ness of defendant Ginsberg's fee and denies that the 
Court found that the fee allowed was in fact reasonable. 
4. Im respect to all state court proceedings 
involving defendeat Ginsberg's application for and 
subsequent allowsace of a fee, comtends that the 
United States is not bound by any of such proceedings 
because the state court did not heve personal jurisdiction 
of the United States, the state court did not have 
subject matter jurisdiction of the fund from which 
defendant Ginsberg’s fee may be paid, the United States 
was not named as @ party thereto, the United States was 
not joined as a party thereto, no state court pleadings 
by defendant Ginsberg set forth the interest of the 
United States which could be affected by such proceedings, 
the United States did not have any legal right to inter- 
vene in such proceedings until and unless this Court 
vacated its orders of March 2, 1971 and March 18, 1971, 
the United States had no legal right to smy such 
proceedings, the United States did not appear in such 
proceedings, and the defendant Ginsberg has intentionally 
waived any claim that the United States could be or was 


oe ae 
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pe eg hse insefer as 
such affirmative deteme av geve to plead such 
affirmative defense. 


5. At ae time im the state court proceedings 
wee there any evidames or finding that ea attoracy's 
fee allowed to defendemt Ginsberg wis reasonable. 

6. By order of thie Court dated Hovember 15, 
1973, the United States was stayed from proceeding with 
discovery in respect to the reasonableness of defendant 
Gimsberg's application for em allowance of an attorney's 
fee, and thus the United States wis foreclosed from the 
opportumity to ascertain the reasoasbleness of the 
amowat of defendent Giusberg’s claim for an attorney's 
fee. 

7. DBefendent Giasherg has refused to discuss 
the possibility of a settlement of his fee. 


Dated: Mew York, Mew York 
April 9 , 1974 


Respectfully subaitted, 


PAUL. J. CURRAN 
Guited States Attorney for the 
Southersn District of Mew York, 
for Plaintiff, 
Uaited States of America 


wy: A 
BAVID P. LAND 
Asciowmmt United States Attorney 


Cue 
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UNETED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF mEW Yoax 


UNITED STATES OF AMERICA, 
: AFFIDAVIT IN SUPPORT OF 
Plainciff, CONTEMTION THFRE Is A 
CEMUDLWE ISSUE OF 


-v- : MATERIAL FACT TO Br TRIED 


LEO BOSURGI, et al., 71 Civ. 928 (KTD) 
Defendents. j 


STATE OF MEW YORK ) 
COUNTY OF MEW YORK : 68.: 
SOUTHERN DESTRICT OF MEW YORK ) 


DAVID FP. LAND, being duly sworm, depoecs and 


1. I em an Assistant Omited States Attorney in 
the office of Paul J. Curran, United States Attorney for 
the Southern District of New York, and represent tie 
United States of America in this action. 

2. In respect te the recent positions asserted by 
SAIC amd Benedict Ginsberg in support of th < pending 
mations for summery judgment. it cow appears that there 
exists a genuine issue of material fact to be tried. 

3. SAIC asserts that it is entitled to surmary 
judgment because the Appellate Divisien of the state court 
greated SAICI's motion for Summary judgment. By reason 
ot the Appellate Division's opinion, SAICI asserts that 
it and not the Soeurgi brothers owned tac $215,000 settle- 
went fund. SAICI asserts that the United States is bound 
by thet determination and therefere the tax claim against 
the Bosurgis must fail. 


w 
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4. Bemediet Ginsberg represents three distinct 


interests. Heuns eppodated by this Court as the custodian 
of the $215,000 fuad for investment purposes aad he 
comtiaues to be the custedien. ie represents the Bosurgi 
brothers in SAICI'’s state court ection against then. 

He is am adverse clatamat to a portion of the $215,000 
fumd bec use of a claim for an attorecy’s fee. In respect 
te bis third interest, Mr. Gimeberg escserts that he is 
eatitled to ewmery fudgeent because the Appellate Division 
of the state court greated his motion for allewsnce of an 
attorney's fee and his fee wae fined by the state court. 
He aeserts that the Gaited Seaces is beund by thet de- 
teveiastion. 

5. As te the claims ef SAICI and Benedict Ginsberg 
thet the United States is bound by the state court proceed- 
ing, the United States set ferth ia its price sencrandm 
thet as a matter of Lew based upem the wmdisputed facts 
the United States was mot bound by the state court 
proceedings. 

6. The United States now asserts thet the state 
coart proceedings upon which SAICI end Benedict Giasberg 
rely may have been collusive against the interests of the 
Uaited States. It is established that state court 
proceedings otherwise binding on the United States, are 
not binding if such proceedings were collusive against the 
iaterests of the United States. Phiteroft v. Com., 

328 F. 2d G49 (9th Cir. 1964). The United States’ claim 
of possible collusion was not previously asde because the 


re 
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feste wspporting @ claim ef poesible collusion were not 


ande knewn watil che recent submissions by SAICI and 

Renedict Glasber,g. 
7. The elais ef peesible collusicn is based 

wpen the following facts of whieh there appears to be 

ao dispute. v 
8. Adéxiaws Boourgi waiatained im her iadividual ° 

aa # securities secewnt st Chemical Bank from May 13, 

1954. wotil March 27, 1963 when she died. Her account was 

treasferred to her two sons, Leone sad Eailic Boeurgi. 

Tm 1966 the Bosurgi brothers sued Chemical Bemk in the 

state court for money damages based apou alleged ais- 

management by Chemical Bank of that account. Mr. Ginsberg 


6 


was the Bosurgis’ attormey. Thet action was settled ia 

early 1971 wpom Chemfoal Sank's promise to pay to the 

Beeurgis the sum of $215,000. “uring the six years of 

thet Licigation, there appeared to be no assertion or " 
iafereace that anyone other then Adviena Bosurgi or 

eubsequentiy her two sense cumed the securities eccowmt. 

The imcome taxes in respect to the securitios eccount 

were peid om the besia that solely Italien individuals, 

i-g-, the Besurgis, owned the securities account. Thus, 

aay evbsequent assertion by the Bosurgi brothers that 

they and their mother did not really ow the securities - 
aceownt interjected for the purpose of defeating the 

present tax claim after the tax claim was madi: know is 

imbereat? euspect. If euch assertion is usde in a legal 


ej- 
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proceeding mot conducted im good faith, but only for the 
purpose of obtaiming judicial approval of the assertion, 
then collusion my be present. 

9. hem the United States commeticed this tax 
collection action in March 1971, it obtained « federal 
court order subjecting the $215,000 settlement fund to 
the juriedictiem of thie Court. Mr. Ginsberg, the 
Beourgis’ atterney in their state court action against 
Chemical Benk, wes eppedated the custodian of the fund 
solely fer iavestment pucpeses. Mr. Ghusberg bad ae 
authority to subject that fund te the stare court's 
jurisdiction, bet he attempted te do so on behalf of the 
Boourgis. 

10. ‘The Uuited States wee heving difficulty 
effecting, personal service ef its compleint upon the 
Beeurgis. Mr. Ginsberg vefused te secept the complaint on 
their behalf eeserting that he wae mot sutherized to do 
eo. The Seourgis eve mover appeared ia this action, ent 
che United Stross chtadned an fp pgp default judgwent on 
the $215,000 eettiencat fund. 

ll. ta ebouwt Jume 1971, SAICI, « Urugueyen 
corporstion, cesmeneed an im ren ection in the state court 
to recever the $215,000 fund frem Benedict Ginsberg (the 
federally appointed ewtedien) and the Bosurgi brethers. 

12. The semper in which SAICI’s state court 
action was commenced suggests collusion. SAICI sued Mr. 


Ginsberg as the federally appoiuted custodian of the 
fund. SAICI, a8 @ corporation, learned about Benedict 


DPI: eb 
71-0572 


RB $45 
Ginaberg's holdiag of the $215,000 fund omly because that 
fact was commesis@ted te am officer, director, eaployee 
or agent of SAICI. Preswaably, neither Cheaical Bank 
mov Benedict Cimsberg commmicated this fact to SAICI 
beneuse they did mot kmew of SAICI's exictence prior to 
the service of SAICI's complaint. It is likely that the 
Bouurgi brothers, between March and Jume of 1971, obtained 
actual knowledge of this federal court action and the 
appointment of « custodien. The Sosurgi brothers, in 
tura, prebebly informed SAICI of these facts fer the 
purpose of puting inte motion SAICI's claim that SAICI 
owned the cecurities acecowst. If im fact SAICI owned the 
serurities eccowust by reasce of « jong outstanding trust 
relationship with the Besurgis, it is imcredible that the 
Sosurgis would iatentismelly default in this action. The 
motmal and expected response would be for the Bosurgis 
te sesert that as « defense to the United States’ complaint. 
Although the Bewurgirs vere mewilling to appear in the 
federal ecticn, they were wore than willing to eppesr in 
the etate court action when they were sued by SAICI. 
Mm. Gineberg, whe refused te represent the Bosurgis in 
this ection, vweluntarily sceepted on bebslf of the : 
Soourgis, SAICI°s state court complaint. SAICI‘s attorney 
simply mailed ite complaint to Mr. Gineberg. It is im 
probable that the Boeurgis would be willing litizgents im 
the etete court, out net the federal court, if the veal 
effect of both actions was to divest the Bosurgis of ony 
iuterest im the $215,000 settlement fund. It would be 


5 - 
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incredible for the Boeurgis te hire Mr. Ginsberg and pay 
him « fee solely for the purpese of truly divesting thee 
selves of $215,000 by reason of SAICI’s suit. 

13. If the Beeurgis informed SAICI of the pending 
federal ruit, then the Soourgis' amewer to SAICI's complaint 
suggests impropriety. SAICI's state court complaint an- 
nexed as an eukibit the purported trust agreement of 1954 
between SAICI and the Bowurgis. It is wolikely that Mr. 
Ginsberg would represent the Besurgis in that ection umless 
he first communicated with them about it. Ie order to 
enewer SAICI's compleiat, Mr. Ginsberg aust heve commumnice~ 
ted with the Bosergis about the compleint. The Bosurgis, 
of necesuity, gave Mr. Ginsberg sufficient information to 
euable kis to answer the complaint im « manner which he 
thought was truthful. An exeminstion of the complaint and 
answer (pp. 33-38 and 4951 of the otate court record on 


appeal) shows that the amewer was a denial wader cath of 


the werits of SAICI’s claim and that Mr. Gissberg's mest 


recent essertion to the contrary is mot accurate. The 


heart of the anewer is paragraph 6, which states: 


Lad 
‘ 
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18. Defemdents Leone osuryi and 

Emilio Boewrgi beve no interest in 

said fund other then as forwer 

trustees theresf for and on bebelf of 

plainci ft.” 
Mr. Gimeberg's affidavit eumaxed to the answer stated in 
patt: “... the same is true to his om knowledge, except 
as to the mstters stated to be alleged on information and 
belief, and thet as to those matters he believes it to be 
tree. Thus, it would seem clear that Mr. Ginsberg is 
aweariag to the fact thet with respect te the allegstians 
of paragraphs 17 end 18 (the the Bosurgis were SAICI's 
trustess) the Besurgis told his thet such allegetions were 
completely fales, that om behalf ef thes he could without 
qualification dew those ellcgstiens, end that based upen 
euch statement by the Bewurgis, Mr. Gimeberg (as 4 separste 
éefendant) could on “information and belief” (which he 
ewears he believes te be true) deny those allegsticu-. 
If SAICI really eumed the securities account of which the 
Beourgis were trustees, then either (1) the iaformticn 
commmiested to Mr. Ginsberg by the Besurgis was false, 
ox (2) Wr. Gimeberg never did in fact commmicate vith & 
Bouurgis before representing them in SAICI's action, which 
would reader his affidavit te the emswer of dubious value, 
or (3) the Beeurgis told Mr. Cinsberg thet such a trust 
relaticuc’ip existed which would likewise render Mr. 
Gineberg's affidavit of dubious value. Thus, if such 4 
trust existed, of necessity someone made 4 false statement 


im commection with a legal proceeding. 


a A 
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14. In September 1971, tr. Ginsberg wrote 4 
letter (RB. 70), te SAICI*s counsel purporting to authenti- 
cate the genuineness of the trust Jcousents between SAICI 
aad the Sesurgis. The infermtion set forth im the letter 
is weelly inconsistemt wich the Beeurgis' auswer to SAICI's 
complainx. ‘That iaconsistency has not been explained by 
Mr. Gineberg. 

15. Im Oedeber 1971, SAICI moved for summary 
judgment in tho state court. The motion was based solely 
upon the purported trast documents, Mr. Cinsberg's 
September 1971 letrer, ond the affidavit of mi. Gottlie, 
SAICI's counsel. me Sosurgis did mot contest that motion. 
Mr. Justice Kapelasa denied the sction. 

16. Im respect to Mr. Gettlieb's purported 
knowledge about SAICI, it eppeare that Mr. Gottlieb has 
little, if any, knowledge. Im « telephone comversat ion 
that I hed with Mr. Goté' & he told me the purported 
truet documents were given to him by some lew professor, 
thet he bad not seem the orignels, and shat he aade mo 
independent vei. .cation of their authenticity. Mr. 
Gettlieh would not identify the seme of the lew prefessor 
aad be refused to give me any information at all about SAICI. 
Mr. Gottlieb's lack of knowledge about SAICi is carried 
through im SAICI‘s cucrent action for summery judgment . 
SALCI eomes foxward with ao books, records, orother data 
te support its claim ether than the purported trust 
docwsents given to hia by the Law professor. 
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17. Thus, SAICI's entire claim hinges on 


(1) the credibility ef the Bosurgis' purported statenmts 
made to Mr. Ginsberg which are faccasistent with their 
werified anewer, end (2) the authenticity of the trust 
decvments whieh, om their fare, are doubtful eutheaticity. 
The signature ef SAICI*s president is admittedly illegible, 
the letters purportedly asiled te SAICI from the Besurgis 
emtazin wo intivideal eddressee or any address, end none 
ef the docummts give any sccounting of the amount of the 
pacported trust. 4m examination of the original documents 
would shed light on their genuineness. 

18. Sased upon the documents ammexed to the 
Usited States’ motien for summary judgment, it seems clear 
that the Bosurgis and SAICI are the uajority shareholders 
ia Sanderson & Some of Italy. This finenciel relatien- 
ship would give the Boourgis the 4:proprisete vehicle to 
pwrpetr’ ce collusica. 

19. After SAICI's motion for eumery judg==—<¢ 
was denied, SAIC! appealed te the Appellate Division. 
Mr. Ginsberg alse appesled the denial of his motion for an 
allewence of «4 fees. Weither SAICI nor Mr. Ginsberg served 
the record on appeal or their briefs on the Umited States, 
mor did either informs the Gaited States of the scheduled 
oral argument. It is the result of thet appellate pro- 
ceeding, from which the Usited States was kept usinformed, 
which SAICI aad Mr. Cinsberg seek to use to bind the 


United States. 
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WEEREYVORE, because there is seme showing 
of possible collusion agciust the interests of the 
Mmited States, the United Siates respectfully states 
that a geaaine iveus of triable fect exiats in reepect 
thereto. 


Assistant United " geates Attorney 


Seuun to before me this 
Z3 day of April, 2974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SE ee ee ee ee x 
UNITED STATES OF AMERICA, 
AFFIDAVIT 
Plaintiff, 
~against- 71 Civ. 928: (KTD) 

LEONE BOSURGI, er cd Dae 

Defendants. 
ee ee ce ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee ee x 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS: 


BENEDICT GINSBERG, being duly sworn, deposes and says: 


This affidavit is being submit‘::d in response to 
the affidavit of David P. Land, sworn to April 23, 1974. 
Apparently unable to overcome the significance of determina- 
tions of the State Court, and of the Appellate Division there- 
of, Mr. Land speculates endlessly, in multi-page paragraphs, 
on what he mi'* have been able to argue, if only he had the 


facts to support his imaginative hyvotheses. 


Every statement in Mr. Land's affidavit is not only 
inaccurate, but is based upon a hypothesis which has no 


foundation in fact or in logic. 


We cite six of Mr. Land's many statements, as an 


indication: 
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1. Mr. Land alleges that I am a federally appointed 


custodian of the moneys in my possession. The statement is 
made in various places in his affidavit, particularly para- 


graph 9 and again paragraph 10. 


The State Court action was settled by a stipula- 


tion which required Chemical Bank to turn over to me the 


amount of the settlement, to wit, $215,000, to be held in 
escrow pending determination of claims “asserted by the 
Internal Revenue Service...“ against the Bosurgis. When the 
Bank failed to comply, and the United States of America 
thereafter asserted a claim against the fund, in this Court, 
Judge Bonsal directed the Bank to comply with the terms of 
the stipulation, and to turn over the money to me, subject 
to such further order “"...which may be made with regard to 
the rights of the United States of America, or any other 
claimant, to the said $215,000" (emphasis supplied). On the 
Bank's appeal to the Appellate Division Judge Bonsal's order 
was unanimously affirmed. Neither his order nor the affirm- 


ance, made me a custodian. 


2. Mr. Land alleges “Mr. Ginsberg had no authority 
to subject that fund to the State Court's jurisdiction..." 
(page 4). This is just plain silly. I could not prevent 


any claimant to the $215,000 from suing me. 


3. Mr. Land alleges "Although the Bosurgis were 
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unwilling to appear in the federal action, they were more than 


willing to appear in the State Cour action when they were 
sued by SAICI. Mr. Ginsberg, wo refused to represent the 
Bosurgis in this action, voluntarily accepted on behalf of the 


Bosurgis, SAICI's State Court complaint" (page 5). 


The Bosurgis were unwilling to appear in this action, 
As non-residents they had an absolute right to take that posi- 
tion. The State Court action was completely different because 
there was a "res", to wit, the $215,000 in my possession, 
against which process could issue. Since the res could not 
be distributed, any claimant could begin an action against the 
Bosurgis by procuring a bond and attaching the res. The cost 
of the bond was an unnecessary expense, and since the State 
Court has decreed that the $215,000 (less my fee) is SAICI's 
property, the Bosurgis were merely acting in their own best 
interests by avoiding the unnecessary’ expense of the bond, etc., 


which is ultimately a charge against them. 


4. Mr. Land alleges “The Bosurgis informed SAICI 
of the pending federal suit, and the Bosurgis’ answer to 
(page 6). 
SAICI's complaint suggests impropriety."/The Bosurgis' answer 
is entirely upon information and belief. I verified it, since 
my clients were nonresidents. I had no information con- 


cerning SAICI, and had no basis for interpcsing an answer, 


other than upon information and belief, the information and 


belief being based on the fact that until that time I had 


A dou 


never heard of SAICI, and had no reasc: to state that the \ 


+ .legations of the complaint were correct 


5. Mr. Land alleges “The Bosu’ jis, of necessity, 
gave Mr. Ginsberg sufficient information to enable him to 
answer the complaint ‘in a manner which he thought was truth- 
ful". (page 6). I answered the complaint on Juiy 14. 1971, 
substantially on information and belief, on the basis stated 
in the foregoing paragraph. I did not confer with the 
Bosurgis until we met in Eruope on August 12, 1971. Mr. 
Land's assertion that the answer was not truthful, is »nwar- 
ranted. I regard this issue as fully covered in my affidavit 
of April 12, 1974, to which Mr. Land has not responded, appar- 


ently preferring insult and invective, in lieu of response. 


6. Mr. Lard alleges "It would be incredible for 
the Bosurgis to hire Mr. Ginsbe».; and pay him a fee solely 
for the purpose of truly divest.:»: themselves of $215,000 by 
reason of SAICI's suit” (page 5-6). I have not received any 
fee from the Bosurgis for serving an answer in the SAICI 
action. When I subsequently ascertained the information set 
forth in my letter, I did not consider that a fee was ia 


order, and I expect nore. 


Sworn to before me this 


24th day of April, 1974. Aorelenf athens 


BENEDICT GINSB 
LOUK 
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MURRAY HILL 393-7079 
PAUL TEICHMAN 


CHARLES EE. RAMOS 
M. J. MORRIS 


June 10, 1971 


Hon. William Kapelmen 

Supreme Court of t « State of 
New York 

851 Grand Concourse 

Bronx, New York 1045] 


Honorable Sir: 


Your Honor may recall effecting an agreement, in 
Bosurgi v. Chemical Bank, pursuant to which the defendant was 
to pay $215,000 to me, upon stated conditions, and your Honor 
was designated as arbitrator, to determine such issues between 
the parties as might remain for resolution. 


After the agreement was reached, and dictated on the 
record (a copy is enclosed) and after I had delivered a general 
release from both of the plaintiffs to the defendant, and to 
those of its employees to whom releases had been requested, it 

/ became necessary for me to apply to your Honor to direct the 
defendant to pay the amount of the settlement. 


When we appeared before yrur Honor, you suggested 
that, in any event, I should promptly receive that portion of 
the settlement which represented my fee. Discussions ensued 
between counsel, and we thereafter returned to your Chambers, 
at which peint counsel for Chemical Bank stated that they had 
been informed that the Internal Revenue Service proposed to 
intervene. 


Tne Internal Revenue Service did in fact institute 
a proceeding in the United States Listrict Court, whicl resulted 
in an order, a copy of which I also enclose, which directed the 
defendant to pay the $215,000 to me, with eventual disbursement 
to be made only with the approval of the Court. 
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Chemical Bank took an appeal from that order. It 
was unanimously affirmed. Chemical Bank thereafter paid the 
sum of $215,000 to me, in escrow, as provided by the agree- 
ment, and by the order of the United States District Court, 
but my fee is still unpaid. 


After the events described above had occurred, an 
action was instituted in this Court by Sociedad Anonima de 
Inversiones Comerciales e Industriales (S.A.I.C.I.) against 
my clients, in which action I was also named as a party 
defendant. The gravamen of that action is that the moneys 
which Chemical Bank had originally received from my clients, 
and which the bank claims were the moneys of my clients' late 
mother, were at all times trust funds, held by her for the 
eccount of S.A.I.C.I. Documents allegedly supporting that 
contention were attached to and quoted in the summons and 
complaint served upon me. and the affidavit in support of a 
warrant of attachment. 


I have not yet received authority to appear for my 
clients in the $.4.1.C.1. case, but I —* Tike to nave my 


fees It is now almost nine months since the 


case was settled in your Honor *s ambers. 


May I therefore respectfully request that your Honor 
see counsel, in your capacity as arbitrator, foc the purpose of 
fixing my fee and directing payment, subject to the order of 
the Federal Court as to the disbursing of the sum which I hold 
in escrow. Your secretary has indicated that Monday, June 14th 
at 2 P.M. at your Chambers at 851 Grand Concourse is an appro- 
priate time and place. I am sending a copy of this letter to 
the attorneys for Chemical Bank, to the Assistant U. S. Attorney 
in charge of the I.R.S. aspect of the situation, and to the 
attorneys for S.A.I.C.I., all of whom I assume will regard the 
arbitration of sufficient importance to them to warrant their 
attendance, 


BENEDICT GINSBERG 
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CRAVATH, SWAINE & MOORE, ESQS. 
Attorneys for Chemical Bank 


U, S. Attorneys Office 
Att: MICHAEL I. SALTZMAN, ESQ. 


GAINSBURG, GOTTLIEB, LEVITAN & COLE, ESQS. 
Attorneys for S.A.I.C.I. 


Action No. 1: A 398 
New York County Clerk's Index No. 22140/71 
Action No. 2: 
New York County Clerk's Index No. 7939/66 
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CUPREI™ COURT OF THE STATE OF NEW YORK 
APPELLATE DLVISION :; FIRST DEPARTMENT 


CFOCTEDAD ANGAIMA de INVERS LONES 


Y 


COMERCIALES e INDUSTALALES, 
Plaintif£-Appellant-Respondent, 
-against- 
LEONE BOSURGI and EMILIO BOSURGI, 
Defendants-Respondents, 
and 
BuNZDICT GINSBERG, 


De fendant-Respondent-Appellant. 


LUONE BOSURGI and EX{ILIO BOSURGL, 
Plaintiffs, 
-against- 
CHEMICAL BANK NEW YORK TRUST COMPANY, 


Defendant-Respondent, 


STATEMENT PURSUANT TO CPLR 5531 


Action No 


oe | 


* Action No. 2 


1. The index number in Action No. 1 in the court 


below is 22140/71; the index number in Action No. 2 in the 


court below is 7939/1966, 


2. The full names of the original mrties in each 


said action are as set forth above and there have been no 


changes, 


aut 


> We gee 


Statement Pursuant to UPLR 5531 


3. Each action was commenced in Supreme Court, 
New York County. 

4, Action No. 1 was commenced in June, 1971, by 
service of a summons and verified complaint and issue was 
joined by service of a verified answer on July 15, 1971; 
Action No. 2 was commenced in March, 1966 by service of a 
summons with notice. A complaint was served on May 11, | 
1966 and issue was joined by the service of an answer on 
June 29, 1966, a first amended answer on July 19, 1966 
and a second amended answer on January 26, 1970. A reply 
was served February 5, 1970, 


5. Action No. 1 is an action to recover the pro- 


ceeds of a trust in the sum of $215,000. and any increments 


thereto; Action No. 2 was based upon alleged tortious con- 
duct and ‘vas settled by stipulation dated September 15,1970 
for the sum of $215,000., which is the fund in suit in 
Action No. l. 


6. These are cross-appeals from an or ler entered 


August 22, 1972 in Action No. l. 


7. The appendix method of appeal is not being 


— 


_—_— = Zi 


A 363 


Notice Of Appeal Of Plaintiff 


SUPREME COURT OF THE STATE O} NEW YORK 
COUNTY OF NEW YORK - 


SOCIEDAD ANONIMA de INVERSIONES 
COMERCIALES e INDUSTRIALES, 
NOTICE OF APPEAL 
Plainciff, P 
22140/71 
~-against- 


LEONE BOSURGI, EMILIO BOSURGI and . 
BENEDICT GINSBERG, 


Defendants. 


PLEASE TAKE NOTICE that the above-named plaintiff 
appeals to the Appellate Division of t Supreme Court, 
First Department, from the order of Hon. WILLI‘M KAPELMAN, 
dated August 21, 1972 and entered in the office of the Clerk 
of the County of New York on August 22, 1972 denying without 
prejudice plaintiff's motion for an order of consolidation, 
or concurrent consideration and for summary judgment, and 
denying the defendant Ginsberg's cross-motion for an order 
firtig h’s fee, and this appeal is taken from each and every 
part of said order, 2s well as from the whole thereof, 
Dated: New York, N.Y. 

August 23, 1972 
; , Yours, etc. 

GAINSBURG ,GOTTLIEB,LEVITAN & COLE 
Attorneys for Plaintiff 
Office & P.O. Address: 

122 East 42nd Street 


New York, N.Y. 10017 
(212) 697-3440 
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Notice Of Appeal Of Plaintiff 


To; 
BENEDICT GINSBERG, ESQ. 
Attorney for Defendants 
Office & P.O. Address 
475 Fifth Avenue 
New York, N.Y. 10017 


UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
United States Courthouse 
Foley Square 

New York, N.Y. 10007 


CRAVATH, SWAINE & MOORE, ESQS. 
Attorneys for Chemical Bank 
New York Trust Company 

Office & P.O. Address; 

1 Chase Manhattan Plaza 

New York, N.Y. 10005 
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Notice Of Appeal Of Defendant Ginsberg 


SUPREME COURT OF THE STATE OF NEW YORK 


| COUNTY OF NIW YORK 


3 BO Res ee Ee ee eee ee ‘ wi} 
SOCIEDAD ANONIMA de INVERS IONES . 
| COMERCIALES e INDUSTRIALES, NOTICE OF APPEAL 
| Plaintiff, 22140/71 ’ 
~against- : ‘ ; 
LEONE BOSURGI, EMILIO BOSURGI and p 
BENEDICT GINSBERG, 
Defendants. 


PLEASE TAKE NOTICE that Benedict Ginsberg, one of the 
above named defendants, appeals to “he Appellate Division of 
the Supreme Court, First Department, from such parts of the ‘ 


order of the Hons William Kapelman dated Ausust 21, 1972, and 


| 

| 

| entered in the office of the Clerk of the County of New York, 

| on August 22, 1972, which deny without prejudice the motion 

| for an order for consolidation or concurrent consideration and 
the motion of the said defendant Benedict Ginsberg for an order 
| fixing his fee. 


Dated: New York, N. Y., 
August 23, 1972. 


Yours, etc., 


BENEDICT GINSBERG ' 
Attorney for Defendants 
; 475 Fifth Avenue 
New York, N. Y. 10017 
MU 3-7079 


R966 


Notice Of Appeal Of Defendant Ginsberg 


TO: GAINSBURG, GOTTLIEB, LEVITAN & COLE 
Attorneys for Plaintiff 
122 East 42nd Street 
New York, N. Y. 10017 


UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
United States Courthouse 

Foley Square 

New York, N. ¥. 10007 


CRAVATH, SWAINE & MOORE 
Attorneys for Chemical Bank 
New York Trust Company 

l Chase Manhattan Plaza 
New York, N. ¥Y. 10005 
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Order Appealed From , t 


At a Special Term, Part I of the 

Supreme Court of the State of New 

York, held in and for the County ay 

Of New York, at the Courthouse, 

60 Centre Street, Borough of 

Manhattan, City and State of New 

York, on the al day of August, ‘ 

1972. 

PRES ENT: } 

HON. WILLIAM KAPELMAN, 
Justice. 


Rner iment ett PER ene ht namernerran Tt ee 


SOCLEDAD ANONIMA de INVERSIONES 
COMERCIALES e INDUSTRIALES, 


Plaintiff, 
-against- ; ' ‘Index No. 22140/71 


LEONE BOSURGL, EMILIO BOSURGI and 
BENEDICT GINSBERG, 


Defendants. ° 


Plaintiff having moved this Court for an order 
consolidating this action with an action in this Court en- 
titled Leone Bosursi and Emiiio Bosurgi, Plaintiffs, 
against Chemical Bank New York Trust Company, Defendant, 
Index No. 7939/66, or directing that concurrent consideration 
be given to the issue herein raised with respect to title of 
the fund here involved with matters now pending before Mr. 
Justice Kapelman in the foregoing action and for summary 


Judgment in favor of plaintiff and against defendants pursuant 


to Rule 3212 of the Civil Practice Law and Rules, and defendant ? 


er af 
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Order Appealed From 


Benedict Ginsberg, Esq., having cross-moved for an order 
fixing his fee and authorizing him to retain out of the 
monics now held by him in escrow the sum of $78,800.19 

plus 40% of the interest and increment accruing on the said 
funds and the said motion and cross-motion having regularly 


come on to be heard 


NOW upon reading and filing the notice of motion 
for consolidation or concurrent consideration and for 
summary judgment in favor of plaintiff and against defendants 
deted October 12, 1971, the affidavit of Samuel Gottlieb, Fsq., 
sworn to October 12, 1971 together with the exhibits annexed 
‘thereto in support thereof, all with proof of due service 
thereof, the notice of cross-motion of defendant Benedict 
Ginsberg, Esq., dated October 20, 1971 for an’ order ening 
his fee and euthorising: him to retain out of monies now held 
‘by him in escrow the sum of $78,800.19 plus 40% of the interest 
and increment accruing on the said funds, the affidavit of 
Bendict Ginsberg, Esq., sworn to October 20, 1971, together 
with the exhibits annexed thereto, in support of the cross- 
motion and in opposition to the motion for summary judgment 
only te the extent that said iptod requests an order dirceting 
him to turn over the monies held in escrow by him, all with 
proof of doe service thereof, the affidavit of John Lucido, 
_ Esq., sworn te: Setober 29, 1971 in opposition to only so much 
of he motion as requests an order of consolidation and in 
opposition to the cross-motion, with proof of bisa éadabien 


. thereof, and the matter having been submitted and upon filing 


s.: 


c 
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Order Appealed From 


the opinion of the Court, it is 


ORDFRED that plaintiff's motion for an order of 
consolidation or concurrent consideration and for summary 
judgment in favor of plaintiff and against defendants, be 
and:the same hereby is denied without prejudice, and it is 


further 


ORDERED that the cross-motion of defendant Benedict 
Ginsberg, Esq., for an order fixing his fee and authorizing 
him to retain out of the monies held by him in escrow the 
sum of $78,800.19 plus 40% of the interest and increment 
accruing, on said funds, be and the same hereby is denied 


without prejudice. 
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Opinion Below 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


SOCIEDAD ANONIMA de INVERSIONES 
COMERCIALES e INDUSTRIALES, 
Plaincif£, 
-against- Index No, 22140/71 
LEONE BOSURCI, EMILIO 
BOSURGI and BENEDICT 
GINSBERG, 


Defendants. 


KAPELMAN, J.: 
This is a motion by plaintiff Sociedad to consclodcte 

with another related action or to give it concurrent consideration 

with respect to title of a fund in th orincipal amount of 

$215,000 and to direct summary judgment to Sociedad for satd 

amount and increments thereon, less a sum awarded as counse! fees 

to Benedict Ginsberg, 
The present action by Sociedad is against defendants 

Leone Bosurgi, Emilio Bosurgi and Benedict Ginsberg. It seeks 

a declaration that a $215,000 escrow fund held hy defendant 

Ginsberg as a result of the settlement of a lawsuit commenced Y 

by the defendants Bosurgi against the Chemical Bank of New York 

(Bank), is the peepevey 08 Sociedad, less attorneys fees which 

are a lien thereon. 
The related action is by the Bosurgis reoresented by 

Mr. Ginsberg against the Bank, instituted in 1966 alleging fraud 

and negligence with the assets of a certain account in the name t 

of "Adriana Bosurgi and/or Leone Bosurgi", The action was settled 

by stipulation on record in court on September 15, 1970, by 


the Bank paid the sum of $215,000 which was ‘to be used to purchase - ! 


certificates of deposit or bathker's acecptances which wili be held .. 
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in escrow by plaintiffs’ attorney, Benedict Ginsberg, pending 
determinatflon of claims asserted by the Internal Revenue pani 
against the Bank arising out of the Bank's relationship as cus- 
todian of the funds of the Bosurgt Brothers or their late mother, 
Adcfana Bosurgt{., The stipulation contemplated that the parties 
would agree upon a formal written stipulation covering additional 
matters but they have been unable to so agree. 

In the Sociedad action wherein issue was joined on 
July 15, 1971, Sociedad maintains that the fund {s its property 
pursuant to a trust agreement and submits documentary evidence 
{n support of its claim, The Bosurgis and Ginsberg do not oppose 
plaintiff's complaint except that Ginsberg contends that the fund 
was created as the result of his legal efforts on behalf of the 
Bosurgis in the earlier action against the Bank and is subject to 
an attorney's Lien pursuant to written retainer with the Eosurgis. 
He cross-moves for payment thereof. 

The Bank opposes the Sociedad motion and cross motion, 
It opposes consolidation but takes ro position on the merit of 
Socfedad's summary judgment motion but that it should be denied 
without prejudice. It points out that the United States Government 
had not appeared in Sociedad's action, and it is an adverse claim- 
ant to the fund. That the Federal Court has issued a restraining 
Order against said fund and the attorney's fee is tied to the 
Question of title to said fund and the validity of the government 
liens, 

The Bank is a defendant in the Federal action faced 
with liability on the United States Government tax claim as cus- 
todian of the fund. It has claimed over against the Bosurgi 
brothers. towever it states that {if the United States intervenes 


in this action, and Sociedad is found entitled to the fund, and 


¢ 


—_ 


Z 


ih We: 
Opinion Below 
the United States claims are found without merit, then the Bank 


would be neu as to Ginsberg's application for his attorney's fee. 


The ...ited States Government on March 2, 1971, 


commenced an action in the United States District Court, Southern 
District of New York, to foreclose its tax liens against the sun 
of $215,000 and sought a temporary injunction, An order was 
entered in that court on March 18, 1971, requiring that Mr. 
Ginsberg, attorney for Bosurgi Brothers, shall hold the $215,000 
in certificates of deposit "in escrow subject to and impressed 


with any and all liens of the United States of America and a 


subject to any further order of this Court which may be made with 
regard to the rights of the United States of America and any 
other claimant to the said $215,000." The defendants in that 
action are the Bosurgi Brothers, individually and as executors 

of the Estate of Adriana Bosurgi, the Chemical Bank and Benedict 
Ginsberg on the bank's cross complaint, 


The Government has indicated by letter dated October if 


28, 1971, that it intends to amend the complaint to add Sociedad 
and Mr. Ginsberg as defendants in the federal action, and bring 


them into said action. 


rs 


It appears goteant that this motion is to force 
the expeditious disposition of the determination of conflicting 
interests, 

The Government alleges without evidentiary proof ' 
that the Bosurgi Brothers control Sociedad. The Government 
maintains that the most expeditious manner of disposing of the 
issues {s to litigate the title to the fund in the Federal Court. 

Ginsberg maintains that the State Supreme Court, 5 
where the carlicr action was litigated, ts the only court that 


has the power to fix his attorney fees, ROS ct i 


> 
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Sociedad argues that the question of title to the 
fund could only be decided in the State court and cites 
Vernitron Corp. et al. v. Benjamin, 440 F. 2d 105 (2nd, CCA). 

In the court's view Vernitron, supra, is not 
dispositive herein, The Federal court action was inst ituted 
prior {tn time to Scciedad's action, In Vernitron the parties 
were the same in both courts. The Government is not a party 
in the State action and the judgment in the State court would 
not affect the action in the Federal court. Furthermore, the 
existing restraining order »f the Federal court prevents 
disposition of the fund. 

As to the attorney's liens, Internal Revenue Code 
7323(b)(8) protects such lien in reasonable amount. 

There are procedural stumbling blocks which affect 
proper disposition of the matter, ‘The motion for summary 
judgment and cross motion are not ripe for determination of 
rights respecting the fund, The motion and cross motion are 


denied without prejudice. 


Dated: January 24, 1972. 


FILED 
JAN 24, 1972 


NEW YORK 
CO, CLERK'S OFFICE 
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Notice Of Motion 


SUPREME COURT OF THE STATE OF WEW YORK 


‘. COUNTY OF NEW YORK > ee St 
pe ceerbocteccoccocese® theo t 

SOCIEDAD ANONIMA de INVERS IONES 
COMERCIALES e INDUSTRIALS, 


Plaintiff, NOTICE OF MOTION 
= against - Index No. aalyo/ 
LEONE BOSURGI, EMILIO BOSURGI and H 


BENEDICT GINSBERG, 


Defendsnrts, 


PLEASE TAKE NOTICE, that upon the annexed 
affidavit of Samuel Gottlieb, Esq. sworn to the sz day 
of October, 1971 and the exhibits annexed thereto 
and upon al.l of the pleadings and proceedings heretofore 
had herein, the undersigned will move this Court at « 
Special Term Part I, located at the Courthouse, €0 Centre 
Street, in the Borough of Manhattan, City and State of 
New York, on the 4/4 day of Novew6FR , 1971 or as soon 
iitereafter as counsei can be heard, that an order be made 
and entered herein consolidating the above-entitled action 
with the action in this Court entitled Leone Posurgi and 
Fmilio Bosurgi, Plaintiffs, against Chemical Bank Now York 
Trust Compeny, Defendant, Index No. 7939/66, or directing 
that concurrent consideration be given as to the issue herein 


raised with respect to title of the fund here involved with 


matters now pending before Mr. Justice KAPELMAN in the foregoins 


| 
| 


Peat 


S A 375 


Notice Of Motion 


action pertaining to and involving said fund and the 
claim of Benedict Ginsberg, Esq. for an award of counsel 
fees to be paid out of said fund and directing that summary 
judgment be granted in favor of plaintiff above named 
against the defendants above named pi suant to Rule 3212 
of the Civil Practice Law and Rules, upon the ground that 
there are no triable issues of fact and that there are 

no defenses to plaintiff's cause of action and that 
plaintiff is entitled to Summary judgment as a matter of 
law, together with costs and disbursements, and for such 
other and further relief in the premises as may be proper. 


PLEASE TAKE FURTHER NOTICE, that answering affidavits, 


if any, shall be served upon the undersigned at least {five (5) 
days before the return date of this motion, 


Dated, New York, New York 
October 12, 1971 


GAINS BURG, GOTTLIEB, LEVITAN & COLS 
Attorneys for Plaintiff 
Office and Post Office Address: 
122 East 42nd Street 
New York, New Ycrk 10017 
TO: Tel.: 697 -~3440 


BENEDICT GINSBERG, ESQ, 
Attorney for Defendants 
475 Fifth Avenue 

"New York, New York 10017 


UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
Inj ted. Saceee Courthouse 

ral 
Yale] XSF . New York 10007 


CRAVATH, SUAL{NE & MOORE, ESOS. 


Attorneys for Chemical Bank 
New York Trust Company 


1 Chase Manhattan Plaza 
New York, New York 10005 
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Affidavit Of Samuel Gottlieb In Support 
SUPREME COURT OF TIIE STATE OF NEW YORK 


COUNTY OF NEW YORK 


SOCIEDAD ANONIMA de INVERSIONES 
COMERCIALES e INDUSTRIALES, : 


Plaintiff, 


- against - 


LEONE BOSURGI, EMILIO BOSURGI and 
BENEDICT GINSBERG, 


Defendant +3. 


STATE OF NEW YORK ) 
) 88.: 

COUNTY OF NEW YORK) 

SAMUEL GOTTLIEB, being duly sworn, deposes and 
says: . 
I am a member of the firm of Gainsburg, Gottlieb, 
Lev’.tan & Cole, attorneys for plaintiff Sociedad Anonima de 
Inversiones Comerciales e Industriales (S.A.I.C.1I.) and 
submit this affidavit in support of plaintiff's motion for 
summary judgment based on the annexed undisputed documentary 
évidence, reliminarily, it should be noted, as will be 
hereinafter demonstrated, that the documents which support 


plaintiff's complaint have all been conceded by defendants 


to be genuine and authentic, 


This is an action for a declaration that a $215,000 
escrow fund held by defendant Benedict Ginsberg, Esq., as 
@ result of the settlement of a lawsuit commenced by 


Leone Bosurgi and Emilio Bosurgi against the Chemical Bank 
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of New York in the Supreme Court, New York County, 


Index No, 7939/66, represent the proceeds of; 


- \ 
“ * * * funds which had been held by 
the partics to said lawsuit in 
‘fiduciary administration’ for and on 


behalf of plaintiff;" | 
and that i 

"the amounts paid in settlement of said 

claim is the property of and accountable , 

to plaintiff;" (Pltf's Complaint p.5) t ot 


and directing that said escrowee pay said escrow fund 


and any increments thereof to plaintiff. 


Plaintiff's verified complaint (Exh. 1, .annexed 
hereto) alleges that an Italian company, W. Sanderson & Sons 
of Milan (Sanderson) determined to establish a plant to 
produce and sell citrus by-products in Argentina and 
entered into a Joint Venture with plaintiff whereby plaintiff 
agreed to and did provide large sums of money for the 
erection and operation of a plant in Concordia, Argentina. 

It is further alleged that Sanderson agreed to repay 

plaintiff by the pennewy of funds in New York for and on 
behalf of plaintiff and that on December 10, 1954 an agreement, 
attached to plaintiff's complaint as Exhibits 1 and 1-A, 


was entered into between plaintiff and Adriana kosurgi and 


Leone Bosurgi and Emilio Bosurgi, which provided in part: 
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"According to a plan agreed upon by 
the parties hereto, repayment to the financing 
company shall take place gradually by means 
of deposits in dollars made in New York, into 
a New York bank to be indicated by the financing 
group, or by means of interest-bearing investments 
according to arrangements to be made with 
Mrs. Bosurgi, to whom the fiduciary administration 
of the deposits herein shall be entrusted; it can 
also be held under her own name, provided she 
commits herself to give full account for it, 
when so requested." (Pltf.'s Complaint p.3) 


It is further alleged and established by compelling 
documentary proof that Chemical Bank of New York was 
thereafter designated as the depository for plaintiff's 
funds pursuant to the aforesaid trust agreement in an 
account in the names of “Adriana Bosurgi and/or Leone Bosurgi 
and Emilio Bosurgi" and that in 1966 Leone Bosurgi and 
Emilio Bosurgi instituted an action in the Supreme Court 
New York County, Index No. 7939/66, against the Chemical Bank, 
claiming fraud and negligence with the assets of said eccount, 
which action was settled by stipulation by which Chemical 
Bank paid the sum of $215,000 to: 

" *& * * Benedict Ginsberg, attorney for 

[Leone Bosurgi and Emilio Bosurgi], and held 

him in escrow pending determination of claims 
asserted by the Internal Revenuc Service of 

the United States Government against the 

{Chemical Bank] arising out of their 

relationship as banker, depository or custodian 
of the funds of [Leone Bosurgi and Emilio Bosurgi] 


or their late mother, Adrianna Bosurgi." 
(Pltf£'s Complaint p.4) 
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The verified complaint alleges with respect to said fund that: 


"16. Said sum of $215,000 is now in the 
possession of Benedict Ginsberg, Esq., as 
escrowee. 


me 


17. The said $215,000 plus any incre- 
ment thereto held in escrow by Benedict 
Ginsberg, Esq. as aforesaid constitutes the 
property of plaintiff by virtue of the afore- 
said trust agreement. 
18. Defendants Leone Bosurgi and ; 
Emilio Bosurgi have no interest in said fund i t ‘ 
F other then as former trustees thereof for and 
on behalf of plainciff. 
19. Benedict Ginsberg, Esq., as escrowee 
refused and still refuses to turn over said fund 
to plaintiff without a Court order directing 
such turnover." (p.5) 
Issue was joined by the service of an answer on 
July 15, 1971, denying the material allegations of the 
complaint, a copy of which is annexed hereto as Exhibit 2. 
That the said escrow fund held by Benedict Ginsberg, 
Esq. represents the proceeds of a trust long ago established “ 
in writing between plaintiff and defendants Leone Bosurgi 
end Emilia Rocurgi and their late mother Adriana Bosurgi, 


as alleged, cannot be disputed as the annexed documentary evidence 


establishes, \ 


Attached hereto as Exhibit 3 is a copy of the letter 
agreement of December 10, 1954, in original Italian with English 
translation appended thereto, formulating the trust upon which 


this action is predicated and detailing the underlying rclationship 


giving rise thereto, wherein it was provided in pertinent part that: 
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"S.A.1.C.I., a holding company of Montevideo 
acting on behalf of people who want to keep 

‘ their name secret for commercial, competitive 
reasons, hereby stipulates and agrees with 
Mrs. Adriana Bosurgi jointly and severally t 
with her sons, Leo and Emilio, what follows 
The financing group, through S.A.1I.C.I., has 
granted the financing for the completion of a 
plant for the production of citrus by-products 4 
in Concord (Argentina), on the W. Sanderson & 
Sons patent, with the authorization to use the 
trade name Sanderson for the purposes of mar- H 

' : keting its products. This financing is guaran- 
teed by the S.A.1.C.1. right to participate in 

° the 40% of the shares of the Company W. 

Sanderson and Sons, with office in Milan and 
plant at Messina; to the same effect it will 
participate at par in the increase of capital 
of said W. Sanderson & Sons Company of Milan. 


4: 


According to a Bade in agreed upon by the 
parcies he reto, 
pany shall ca! 
deposits in ¢ 
New Yorl: 
néncine group, 


investments eccordin 
with Hrs. j 
administra 2 
entrusted; it can also be held under her own 
name, provided she commits herself to give full 
€@cccunt for it, when so requested," 

(emphasis added) 


The trust agreement was thereafte- affirmed from 
time to time between plaintiff and the Bosurgis. On January 26, 
1955,*Adriana Bosurgi and her sons Leone Bosurgi and 


Emilio Bosurgi wrote to plaintiff, stating in part: 


"Mr, President: 


* * * 


We consider the agreement fully 
effective and valid in every respect 
according to the draft of December 10, 
j inst,, also before receipt of the final 
draft." . j 


ad 
— 


ae 28S 6444 0N4E V 


— © Ses 
Affidavit Of Samuel Gottlieb In Support 


“Re 


On January 10, 1959 Adriana Bosurgi, with 


confirmation by Leone Bosurgi and Emilio Bosurgi, wrote 


to plaintifé: 
"Gentlemen: 


We hereby advise you that the accounts 
with your sharcholders were settled up to and 
including Dec2mber 31, 1958, and therefore 
the cash or securities amount, in conformity 
with the iist submitted to the same and marked 
with their initials, have allowed for the clos- 
ing of the balance relative to the Sanderson 
Argentina and W. Sanderson & Sons, Milano- 
Messina (Italia), administrations. 


*- 


’ It is-hereby confirmed that the under- 
‘Signed remains the trustee and will administer 
in her own non2, but on your behair, the assets 
existine in New York relative to the final 


balance, és it was agreed upon, 


Tois to reassure ard inform you. Awaiting 
your kind confirmation, we remain 


Very truly yours" 


Again, on January 25, 1961, Adriana’ Bosurgi 
and Leone Bosurgi and Emilio Bosurgi wrote to plaintiff, 


stating: 


"Gentlemen: 


We Gdvise you hereby that accounts were 
settled up to and including December S25. S860 { 
and after settling the debit and ercdit balance, 
we determined the amount which remains at your 
disposal according to the reckonings we agreed 
upon, and which should be retained reservedly by 
both parties, 


It_is understood, in confirmation of the 
—_—_——— ee EEE 


previous onreemants, that the halance of your 
accounts shell be adiainistered by the writer as 
———— een Cece ey the writer as 

the trustee, and eventually by the undersipned 

in her absence, and thae the securities fiduciary 
Seposit existing with the Chenical } inik_of New York, 


shall be ansverable to your caupany for the same 
according to previous aprecemencts thereof." j pa 


emphasis added) ai 
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The agreement was further affirmed by letters 
dated July 12, 1962, August 1, 1962 and December 20, 1962, 
respectively. Copies of all of said letters, in original 
Italian with English translation appended thereto, are 
annexed as Exhibits 4, 5, 6, 7, 8 and 9, respectively. 
In order to avoid "needless expenditure of time and an 
unnecessary expense to undertake the depositions" of 
defendants or to seek the issuance of "a Commission or 
Letters Rogatory," all of these foregoing exhibits were 
submitted by deponent to defendants’ counsel under cover 
of letter dated August 5, 1971, "to confirm the authenticity 
and genuineness of the documents and signatures of your 
clients, of which we have submitted these photostats, 
and the exactness of the photostats themselves and their 
translations." Defendant Benedict Ginsburg, Esq. thereupon, 
by letter dated September 14, 1971, acknowledged the 


genuineness and authenticity of the exhibits, stating: 


"Dear Sir: 

I returned for Europe last week, where I 
conferred with Mr. Leone Bosurgi and his personal 
attorney concerning the genuineness and authenticity 
of the documents which you forwarded to me with your 
letter of August 5. As 4 result of that conference, 
J am authorized to infomn you that ... ‘they are 
truc copies of the orisinals and they were duly 
executed by the persons whose signatures appear 
thereon, and the Enelish translations thereof are 
true and accurate’. (émphasis added) 
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A copy of plaintiff's letter requesting such 
acknowledgment and defendants' admission are annexed 3 


hereto as Exhibits 10 and 11, respectively. ¥ 


In 1966, Leone Bosurgi and Emilio Bosurgi 
brought an action in the Supreme Court New York County, * A 
Index No. 7936/66, against the Chemical Bank for fraud, 


mismanagement and negligence in respect of the assets of 


oo Se 


the account registered in the Bosurgi name, and as documented 
herein, in fact held in trust for plaintiff. A copy of the 


complaint in said action is annexed hereto as Exhibit 12. 


This action was settled by stipulation dated 
September 15, 1970, in the sum of $215,000 nd the said 
settlement proceeds apparently represent the sole remaining 
assets of the trust account. A copy of said stipulation 
is annexed hereto as cxhibit 13, Pursuant to said stipulation, 


Chemical Bank agreed to pay the sum of $215 000: 


"* * * tc Benedict Ginsberg, attorney for 
[Leone Bosurgi and Emilio Bosurgi], and held ' 
him in cscrow pending detecwinaiivou of claims 

asserted by the Internal Revenue Service of ' 
the United States Government against che 

[Chemical Bank] arising out of their 

relationship as banker, depository or custodian 

of the funds of [Leone Bosurgi and Emilio Bosurgi] 

or their late mother, Adrianna Bosurgi." 


In March, 1971, the United States of Amcrica, as 


plaintiff, instituted an action in the United States District 


Court for the Southern District of New York against 


- 
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Leone Bosurgi and Emilio Bosurgi, as Executors of the 
Estate of Adriana Bosurgi, Deceased, and Chemical Bank, 
as Statutory Executor of the Estate of Adriana Bosurgi, 
Deceased; and Leone Bosurgi and Emilio Bosurgi as 
Defendants (71 Civ. 922), which in essence sought the 
enforcement of a claimed lien for unpaid estate taxes, 
presumably arising against the Estate of Adriana Bosurgi. 
The documented record here reflects that the decedent, 
Adriana Bosurgi, and her sons, defendants Leone Bosurgi and 
Emilio Bosurgi, acted as custodian of plaintiff's funds 
and thus no right can exist for a claimed creditor of the 
decedent to interfere with plaintiff's documented right to 
its property. In the federal suit, to which plaintiff 
was not a party, the Government obtained an order for said 
defendants to show cause: 

" * * * why a preliminary injunction 

should not be issued restraining the 

defendant Chemical New York Bank from 

paying over to the defendants 

Leone Bosurgi and Emilio Bosurgi the 

sum of $215,000, and directing the 

defendant Chemical New York Bank to 

deposit the aforementioned fund of 

$215,000 in an interest bearing account 


pending a final determination of this 
action; * * * " 


A copy of the temporary restraining order and order to show 
cause made March 2, 1971 by the United States District Judge 
MARVIN FRANKEL is annexed hereto as Exhibit 14. The said 


motion was argued before United States District Judge 


— 
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F 


25 A 385 
Affidavit Of Samuel Gottlieb In Support 


DUDLEY B. BONSAL, who denied the Government's motion 
for a preliminary injunction and ordered the Chemical Bank 
to pay over to Benedict Ginsberg, Esq., aS escrowee, 


the said $215,000; and 


"(2) That the said Benedict Ginsberg, Esq. 
purchase with the said $215,000 certificates of 
deposit of the Chase Manhattan Bank; and further 

(3) That the said Benedict Ginsberg, Esq. 
have and hold said certificates of deposit in 
escrow subject to and impressed with any and all 
liens of the United States of America, and sub- 
ject to any further order of this Court which 
may be made with regard to the rights of the 


United States of America, and any other claimant 
to the said $215,000." 


Said fund, in the form so required, is now 
in the hands of the escrowee, Benedict Ginsberg, in 
accordance with Judge BONSAL's order, a copy of which is 


annexed as Exhibit LS, 


The Government has been formally advised that 
as the documentary record establishes, the Chemical Bank 
account was not and is not the property of the Bosurgis 
but belongs to plaintiff, Copies ot the pleadings herein 
were served on the United States Attorney for the Southern 


District of New York and the law firm of Cravath, Swaine & 


Moore, Esqs., attorneys for the Chemical Bank. 
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The reason for requesting consolidation 
with the action brought by the Bosurgis, as plaintiffs, 
in this Court against the Chemical Bank referred to in 
the foregoing notice and for requesting that this 
application be heard in connection with the matters 
concerning the fund here involved, remaining to be 
dete~mined by Mr. Justice KAPELMAN in said action, 
are outlined by me in specific detail in ny letter to 


Benedict Ginsberg, Esq. dated June 24, 1971, which, 


for the Court's convenience, is quoted in full: 


"Benedict Ginsberg, Esq. 
475 Fifth Avenue, 
New York, New York 


| 
‘ 
: 
‘ 


Re; Action 1 Bosurgi, et al v. Chemical Bank 
New York Trust Compeny 


Action 2 Sociedad Anonima de Inversiones 


Comerciales e Industciales v. 


Leone Bosurgi, Emilio Bosurgi and 


Benedict Ginsberg 


‘Dear Mr. Ginsberg: 


As requested at the conference held yesterday ¢ afternoon 


before Mr, Justice Kapelman thic lettece Sa 


et ae 


de pl 74 


» 
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counsel and to the Court stating the position of our 
S.A.1.C.1. 


On June 2, 1971 I wrote you: 


"Herewith submitted is a copy of our summons and 


client, 


complaint and proposed order of attachment in the 


above matter. Despite the fact, as my affidavic 


points out, the fund involved in our lawsuit, and 
which it is proposed to attach, is in escrow in the 


form required from The Chase Bank and that there 


be no withdrawal of any monies except by specific 


Court sanction, we are advised that ; 


may 


an undertaking, 


in the sun of at least $10 ,000 will be required to 


be filed to cover Sheri ft "s poundage, etc. 
‘ . . ? 
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I am certain, on further reflection, that your 

conclusion, as was mine, that in the present context 

no bencficial purpose can be served by commencing ’ 

the action through attachment with the concomitant 

necdless and impractical expense involved in the cost 

of the undertaking and Sheriff's poundaze fees where 

the Sheriff, in view of the aforesaid Court order, 

can not do more than simply serve the order of attach- 8 

ment. Authority on your part to accept service of ; 

the summons and complaint and a simple stipulation ; 

between us governing the disposition of the funds in 

escrow along similar lines to the foregoing order, ' é 

can cffectively serve everyone's purpose and yet at . 

the same time avoid needless expense and proceedings; } 

especially since the documentary showing in support 

of our order, as we have been advised, is sufficient 

to have the attachnent issue upon the mere filing of 

the undertaking.’ 


My letter concluded by asking that you give the matter your 
immediate attention and that if service is accepted and there 
is an appearance “we will decide promptly how and in what manner 
the taxing authorities should be vouched in or what proceedings 
should be initiated so that all conflicting claims in respect j 
of the escrow fund be resolved” and that “would necessarily \ 
include the Chcmical Bank.” Suffice it to say, after acknow- 


ledging my letter, yon did obtain the necessary authorization, 


Gece 


time to answer. 


Subsequently on June 16, 1971 Michael I. Saltzman, Esq., : 
Assistant United States Attorney, in a telephone talk with bs 
‘me asked that I send him a copy of the summons and complaint, : 
Our proposed order of attachment and the affidavits and ex- 


hibits annexed therete in the aforementioned law euit in- 
stituted by this office. At yesterday's conference, I stated 
that copies of those papers would likewise be furnished to 
counsel for the Chemical Bank which will be done together 


with a copy of this communication. 


It is our position: 


1. That the law suit we have begun and in which 
there is presented substantial documentary proof in 
support of the issue raised by plaintiff, claiming 
title to the funds here involved, should be consoli- 
dated or in any event heard and considered concurrently 
with the procecdings now pending before Mr. Justice 
Kapelinan in the first of the above entitled actions. 


-_—— ee ee ee 
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ee 


2. Unless the issue raised as to the title of 
these funds is initially and promptly determined 
we contend there will exist no valid or legal basis 
for Mr. Justice Kapelman to make a complete and final 
determination of this matter. 


3. Our request for a consent to consolidation ' 
or, in the alternative, for a concurrent considera- 
tion of the issue raised as to title with the pending & 
procecdings is primarily designed to enable the most 
expeditious disposition of the determination of the 
conflicting rights and interests. 9 


4. As stated by me before Mr. Justice Kapelman 
we recognize that you are entitled to compensation 
for the services rendered against the Chemical Eank 
and in the related proceedings resulting in the 
escrow fund (represented by the certificates of de- 
posit) now being in your possession. I repeat here 
wnat was stated in that regard by me at the foregoins 
conference that in fairness our client must recoznixe 
that upon succeeding in proving title to the escrow 
funds your services will, of course, have been to our 
client's decided benefit. You claim that your legal 
fee is predicated upon a written retainer with your 
client which you advised Mr. Justice Kapelman at the 
conference, entitled you to $17,000. pilus 40% of the 
anount recovered by way of settlement. ‘tn response to 
the Court's statement that a retainer agreement is subd- 
ject to judicial review and evaluation, your position 
was that that may be done at the client's instance 
and that here there was no objection by your client. 
However, your written retainer arrangement made with 
your client, the Bosur°’s, is not binding upon our 
client. I, of course, recognize that we have no stand- 
ing before Mr. Justice Kapelman in those proceedings 
unless our client's claim of title is first established. 
It was for that very reason that consolidation ox con- 
current hearing was and is proposed by me to expedite 
matters. 


—- 


4 
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5. You repeated your contention, before Mr. Justice 
Kapelman that you had advanced, in opposing the attempt 
of the Chemical Bank to interpose a cross or counter 
claim against your client, the Bosurgis, that the dc- 
termination of your pending litigation by settlement 
was a bar notwithstanding the pendency of the pro- 
ceedings involving your fee allowance. Although I 
may not concur in that view, it is needless, at this 
stage, for me to challenze it because viewed from 
every standpoint, our client's claim of title, as 
above noted, necessarily must be considered and 
disposed of by Mr. Justice Kapelman in connection with 
your claim of counsel fees under the aforesaid retainer. 
I repeat, if consolidation or concurrent hearing 
are not consented to, the application in our client's 

“behalf will simply take the fora that our client be 
authorized to appear in your proceeding on the legal 
fee issuc, as claimant to ownership of these escrow 
funds so that such issue can be quickly, fully, ef- 
fectively and finally determined. Since the Chemical 
Bank: and government counsel have been alerted to the 
foregoing, I assume that Mr. Justice Kapelman will 
require, in the absence or failure of the consent 
requested, that notice of our application be given 
to the bank end government counsel so that they may 
take such steps in respect thereof as may be deemed 
appropriate, 


No one expressed any dissent in that regard, Accordingly, 
I repeat, on behalf of the client we represent, that cor- 
rection be made as to the term ‘arbitrator’ so that Mr. 
Justice Kapelman may dispose of these issues, as was 
Clearly intended, in quick and summary fashion either 

by conventional hearing or under Simplified Procedure, 

It is unnecessary, therefore, in this connection to do 

no more than cite the cases indicating that a Supreme 


\* 
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Court Judse may not serve as ‘arbitrator’ even upon 
the consent of counsel and the clients (Matter of 


Bernarr Macfacden v. Felix C. Benvenza, 290 N Y 568, 


fatter of Jacoos v. Steinbrinx, 242 App Div 197, 
1466 Realty Co. v. Baum, 38 Mise 2d 209). 

7. Finally, it must be emphasized here, as I 
did at the conference, that the course suggested in 
no respect is in conflict or contravenes the order of 
Judge Bonsal. I again direct attention to Vernitron 
Corp. et al v. Benjamin, 440 F. 2¢ 105 (2 Cir. Mar. 
1971). That authority renders it clear beyond dispu 
that the question of title to these funds raised by 
our client can only be decided in the proceeding pend- 
ing in our state courts. Manifestly, Judge Bonsal can- 
not undertake to decide your claim as to legal fees and 
your rights asserted on the basis of your retainer with 
the Bosurgis which my client, as I asserted at the con- 
ference and repeat here, has the rignt to challenge as 


the owner of the funds held by you in escrow. Of course, 


4£ the issue as to title is resolved in our client's 
favor it will dispose of the tax claim asserted by the 
government agcinst the Bosurgis However, that, under 
the decision in Vernitron Corp., docs not furnish any 
basis for interposition or recraint as to these state 
court proceedings because, as the federal court of 
appeals held; i 


'[i}t is not sufficient to show that the matter 
properly before a state court embraces issues 
within the compass of the federal suit, even 

4£ the federal court has exclusive jurisdiction 
over its case.' (p. 108) 


Moreover, '[t]here is no reason why the state court 
cannot or should not determine issucs of fact and 
state law relevant thereto as they come up in the 
state litigation’, and of controlling importance is 
the further ruling of the court of appeals that '[t]he 
subseauent effect of collateral estoppel, far from re- 
quiring the federal court to stay proceedings in the 
state court, is a result which should be w2lcomed to 
avoid the task of reconsidering issucs which have al- 
eg | been settled by another competent tribunal’ 

p. 108). 
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That Mr, Justice Kapelman necessarily should and 
as I urged, must detcrminc the issue of ticle to these 
funds in the pending proceedings, under the foregoing 
authority is unavoidable. As I advised the Court at : 
the foregoing conference and government counsel that 
upon success in establishing title in our client, our 
right as a claimant under Judge Bonsal's order would 
perforce be incontestably established under the authority 


of Vernitron Corp., supra, 


—_ 


On the basis of the foregoing, I urge that this office be : 
immediately advised as to whether the requested consent for 
consolidation or for a concurrent hearing on the issue of title 
in the pending proceedings will be forthcoming. If not, I 
propose to move for appropriate relief to that end as hereto- 
fore indicated, 4 


Very truly yours, 
) Z att 
Sapdel ey 


Michael I. Saltzman, Esq. 
Assistant United States Attorney 


cc Hon, William Kapelman 


Cravath, Swaine & Moore, Esqs. ‘ 
Attention: John A. Lucio, Esq. 


Kostelanetz & Ritholz, Esqs. 
Attention: Frederick M. Mintz, Esq." 


Action No. 1, referred to in the foregoing communi- 
cation, is the foregoing litigation mentioned in the notice 
of motion herein; Action No. 2 is, of course, this lawsuit. 
It is obvious from the foregoing that in order to achieve a 
complete determination of the matters involving this fund, ' 
it is essential that consolidation and contemporancous hearing | 


with the matters involving this fund and remaining undetermined ' 


vefore Mr. Justice KAPELMAN, be directed, Accordingly, this 
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notice of mocion is being served on all counsel involved 


and who have appeared in both cases, 


WHERSFORE, it is respectfully requested that 


the reltef snecified in the foregoing motion be in all 


{ 


respects granted. 


SAMUEL GOTTLIEB 


Sworn to before me this 


12th day of October, 1971 


ALAM C. KRIEGER 
Notary F sot New 
NO 


eee ty 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : 


ao oe oi 


Pe Ot ae ee eee ay eee ee ee x 4 
SOCIEDAD ANONIMA de INVERSIONES : 
| COMERCIALS e INDUSTRIALES, 5 
‘Plaintiff, 

-against- Fs couprarnt 


LEONE BOSURGI, EMILIO BOSURGI and 
BENEDICT GINSBERG, : 


s 


Defendants. 


Plaintiff by GAINSBURG, GOTTLIEB, LEVITAN & COLE, its 


attorneys, complaining of the defendants respectfully alleges 
upon information and belief: : a 
1. At all times hereina“ter mentioned plaintiff, 


Sociedad Anonima de Inversiones Comerciales and Inadustriales (her 


olklt inafter referred to as S,A,I.C,1.) was and is a holding company 


organized and existing under and by virtue of the laws of Uruguay. 


2. At all times biseinabier mentioned defendants, 
a LEUNE BUSUKGL and EMLLLO BUSUKGL, were and stiil are citiz’~-* 
and residents of the Republic of Italy. bs 
\ 
| . 3. At.all times hereinafter mentioned Adriana Bosurgi 
\\ was the mother of defendants Leone Bosurgi and Emilio Bosurgi 


and prior to her death on March 27, 1963 a citizen and resident 


of the Republic of Italy. 


. iM 
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4. At all times hereinafter mentioned Benedict 


t 
: 


. 


Ginsberg was an attorney duly licensed to practice law in 
the State of New York and maintaining an office therefor 


at 475 Fifth Avenue, New York, New York, 


5. At all times hereinafter mentioned and upon a 
information and belief W. Sanderson & Sons (hereinafter referred 
to as Sanderson, Italy) was @ company organized and existing 
under and by virtue of the laws of the Republic of Italy with 
its headquarters in Milan and engaged in the business of producing | 


and selling citrus by-products. 


6. Upon information and belief prior to 1954, Sanderson, 
Italy determined to establish a business and plant in Argentina j 


to produce and sell citrus by-products, 


7. Thereafter Sanderson, Italy entered into a joint 
venture with plaintiff whereby plaintiff agreed to and did pro- 
vide ‘and advance large sums of money for the erection and operation 
of a plant in Concordia, Argentina, and upon informacion and belic: 
established the company under the laws of Argentina known as 


W. Sanderson & Sons, Argentina (hereinafter referred to as 


Sanderson, Argentina), 


8. Upon information and belief, Sanderson, Italy 


agreed with plaintiff that the funds advanced by plaintiff 


m "ena geen 


—— — 
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to establish the aforementioned Argentine citrus by-products 
Producing plant would be repaid through the deposit of moneys 


in @ New York bank for and on behalf of plaintiff, 


9. Upon information and belief in order to carry 
out the aforesaid arrangement and on or about December 10, 1954, 
&an agreement was entered into by and between plaintiff and Adriana 


Bosurgi, Leone Bosurgi and Emilio Bosurgi which provided in part: 


"According to a plan agreed upon by the parties 
hereto, repayment to the financing company shall cake 
place gradually by means of deposits in dollars made 
in New York, into a New York bank to be indicated by 
the financir., sroup, or by means of interest-bearing 
investments according to arrangements to be made with 
Mrs. Bosurgi, to whom the fiduciary administration of 
the deposits herein shall be entrusted; it can also be 
held under her own name, provided she commits herself 

» to give full account for it, when so requested, 


"Yearly, or at periods of time to be set by mutual 
consent, the parties hereto shall determine profits, 
Amortization amounts and interests, and shall establish a 
balance to be kept freely at Mrs, Bosurgi's disposal, 
registered in her name or in the name of her sons, in 
fiduciary administration for Pee hsGaks 

The original agreement was in Italian and a copy thereof, 


together with the English translation, is annexed hereto, 


10. The Chemical Bank of New York (now known as 
Chemical Bank New York Trust Company, hereinafter referred to 


&s Chemical Bank) was thereafter designated as the depositary 


for plaintiff's funds pursuant to the aforeszid agreement, 


e ue 
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; 2° = a 
Hen Senge ot : i 


cies ‘ x ‘ 


ue oe Oe we. be . ee , 0 Sear ee ee: PLS . *. af. ey i rool ae 


wag Gtis Whe The account established as aforesaid at the 


Chemical Bank - was Setotatons. in the names ofA driana. Bosurgi and/oz 


Leone Bosurgi and Enilio Lene saa A ee ape ¥ PR ae ae Ta q 


s 


_ 12. From, time to time thereafter deposits were 


+> 


made in said account at the Chemical Bank to be. held in 


"fiduciary ens ntaee son” for and on behalf of plaintiff. 


A ; 
ve . ‘ p 

. 3 . » . . ° he » 7 

° + * . . «hs A _ A ‘ ‘ : 

@« eve weet ioe e > = » atte ; ° nn ? . ae - ce i . 
ee Fak ee ee ae ° o dee gi . . . : : 

. . Fas > by 

" 
° 


ee ae 13. In or about 1966 defendants Leone Bosurgi and 


Enilio iat isstttuced: an action in the Supreme Court, 


\ 


Kew York County (Index No. 7739/1966) against the Chenical 
Bank claiming that the aforesaid trust account had been. 
_ elemanaged ‘by the Bank end said Bank wes guilty of fraud and 


negligence in treating wit h the assets of said account, 


¢ = : . ’ 
ws . ‘ mes * a) 
oie A - : 
. oe ate eS ih Pi 


- 14, On Septenber 25, 1970 the said action was 


settled by stipulation ° in open Court, a copy of which Be 


a. eanened hereto and d incorporated herein as Exhibit 2. 


. . . 
eae t “t os or ; ahr ate hd . ° 
° toe A. . Sie? 6 i ‘ Mie . 
oa. ci : ~- ‘ i e's : . > . . . . 4 
t + o® F ; 
. 
ee we ° ore? 


oe. * titel Pursuant to said stipulation Chenical sa 


do. * pee 


agreed to me did pay the sum of $215, 000: 


oe 
e .4 P — ° * 


ie, pate * er - & : 
oe ce eg ED Benedict Ctanbers, attorney for {Leone Posurgi 
@nd Emilio Bosurgi}, and held by him in escrow pending 


determination of claims asserted by the Internal Revenue 
Service of the United States Government against the 
{Chemical Bank] arising out of their relationship as 

_ banker, depository or custodian of the funds of : 
[leone Bosurgi and Emilio Bosurgi} or their late mother, 


Adrianna Bosurgi," ; om 
: 
e ‘ 9 - ° + : 5 
¢ oo ee o e 
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16. Said sum of $215,000 is now in the possession 


[\ Of Benedict Ginsberg, Esq., as escrowee,. 


17. The said $215,000 plus any increment thereto held 
in escrow by Benedict Ginsberg, Esq. as aforesaid constitutes 
the property of plaintiff by virtue of the aforesaid trust 


agreement. . 


18. Defendants Leone Bosurgi and Emilio Bosurgi have 
no interest in said fund other than as former trustees thereof 


\ for and on behalf of plaintiff. 


19. Benedict Ginsberg, Esq., as escrowee refused 
and still refuses to turn over said fund to plaintiff without 


a Court order directing such turnover. 


WHEREFORE, plaintiff demands judgment decreeing 


that: 


1. (a) the funds which were the subject of 
the law suit commenced by Leone Bosurgi and Emilio Bosurgi 
against the Chemical Bank in the Supreme Court, New York 
County (Index No. 7939/1966) were funds which had been 
held by the parties to said law suit in "fiduciary 


administration" for and on behalf of plaintiff; 


(b) the amounts paid in settlement of 


said claim is the property of and accountable to plaintiff; 
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(c) the said $215,000 and any increments 
thereof held in escrow by Benedict Ginsberg, Esq. 
constitutes the property of plaintiff and directing 


that said escrowee pay to plaintiff said escrow fund. 


2. For such other and further relief as to the 
Court may seem just and proper, together with the costs 


and disbursements of this action. 


GAINSBURG, GOTTLIEB, LEVITAN & COLE 
Attorneys for Plaintiff 
Office & P.O, Address 
122 East 42nd Street 
New York, New York 10017 
Tel. No. OX 7-3440 


L+e 
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d,s 


DRAPP AGROT SIT BN TEU BOSURGT AND S.A.7.0.7. 


‘ 
‘ - 


9 


2, Decenver 10,1954 


- Following the verbal agreements carried out up to the 


present day, the parties hereto agree on the following 


-points 3 


S.A.I,C.I., a holding company of Monteviceo, acting on 


4. 
te 


. 


~~ 


behalf? of peonle who want to keep their nane secret for 


commercial, 
&groes with iirs. Adriana Bosurg 4 jointly and 


with her sons, Leo and Dailio, what follows 


Phe finance 


ing sroup, th 


conpetitive ican hereby stipulates and 


severally 


rough S.A.I.C.I., has eranted 


the financing for the conpletion of a plant for tho 


: production of ‘citrus Ayegretnets: in Concord (Argentina), 


on the v. 


Sanderson & S$ 


Sons witeats vith the authorization 


‘to use the strdd6 name Sanderson for the purposes of 


marketing its products. 


‘This financing is 


Duarentecd 


“by the S.A.I.C.I.right to participate in the 40:5 of 


the shares of the Company WenSenderson end Sons, with 


office in Milan and plant at IMess 


to the sane effect 


—— 


=ONTEYIDZO 
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i ¢* : ! » 
aes ay at will partictpete at par in the increase of capital 
a “of said We Sanderson & Sons Conpany of lilan,. Lak 
ot rate ns Be , According to a plan agroea upon by the 


2 Tx ‘ties hereto, repayment * he finencing. company sha S11 


take ‘Place gradually by means of deposits in dollars 


made in New Tork, into e New York bank to be indicated 


iy se of terra the sinaeing croup, 


| 


: or 7 méans of interest-bearing 


investnents according to erragsenents to be made with 


1 
‘ 
ie noRagetirwes. 2 


“irs. Bosurgi, to ‘ate the fiduciary adninistration ‘ef 


a the deposits Saiilins shal ‘be entrusted; it can also be 


he1a under her ovm ane, provided she connits herself 
oe ees to cive fur account for it, when so requested. 

| ee eT Reg” he - Yearly, or as periods ot time to be set 

ewig vt by mutual consent, ‘he parties hereto shall doternine 


‘profits, anortization emounts and interests, and chald esta- 


“Wish a balance bid be kept freely at irs. BSosurgi's dispo- 


‘pal, regiatercd ; in hor name or.in the nano of her sons, 


. fin fiduetary adninistratioifor S.A.T. 0.3. ° . 
ol ° 
Tho present acrecuent shall be signed ‘ 


“ewnder. to- Aay's dato, and the provisions therete shell 


: ? . e 
. - Ps - 
. i a ‘ ° ‘. . 9) ‘ 
: . . ‘ ee cee , 
wt thd” Ugeatet. eb yt agli ot Lai <aippatal 
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; S07 gis tees Boys . es) ¢ ts ¢ ‘ ea 
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of See mT Sint Fhe oom eatin FR eres vee ee sl casi niptsicrtapmieaapeine atte L 
a : aa aia 
: 3 


“bo stipulated by a simple contract, which will serve 
‘..@8 the basis for the periodical accounts; it sh2llebe 
eventually substituted or cancelled by subsequent 

‘agrecnents vhiried out in the course of the performance 


thereof. 


S.A.I.C.I. -2I0NTEVIDEO 


The President A. Bosurgi 


at L. Bosurzi 
ston’ 4 a : 


; ft 7 ee 
, ' 


(signature illegible) In approval : 


Sa sedi a Emilio Bosurgi 


: - oe 
oe oe aan and 
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wus TRIAL TERN : PART XVII, 


Plaintiffs, | 3 
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-against-. * 8 7939/56 

i CHEMICAL BANK NEW YORK TRUS? COMPANY, $ STIPULATION 


teed "etl" + ; Defendant, : 


nt : ven Now York, N. vy, 
Peet ral ioe _ Septexber 15, 15970, 
Before: 
HON. WILLIAM XA?PELMAN, Justice, 
‘Appearanen 8 3 
et BENEDICT GINSZ=RG, ESQ., mi mee 
Pa Te Attorney for Plaintifis, ; : 
| tae BIS Patch Avenue 
‘tas as New York, N, Ze 
. Messrs, CRAVATH, SWAING & MOORE, 
Avtorneys for Defendant, 
1 Chase Manhetsen Plaza 


. New York, N.Y, . i oka 
& By: JOEN W. EARNUN, =S2., of counsel. . ° 
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”~ 


Y 4  S¥ipuiccion. WX ' 2 


. 
‘WcAte 


: (2) Prior to peysoent, the plaintiffs shall 


aled 


in the releases, notificesion of such Porsons to be 
made by tre abbectiers “o> the cofendens to the 
attorney for the plaintirr within seven csys fron 
ts ‘ _ + the date hereof. | 
f (3) The proceeds of the settlenons are to be 
Rie paid to Penedict Ginsberg, ettorney for ‘ples tnsif?s, 
| énd held by nim in csero I ponding det sdnation of 
clains asserted by the Internal Revenue Service of 
0 the Un iited Svstes Covorenzent agcinst the defendent 


eng 


arising out of their relationship as banker, 


depository or custodcicn of She funds of the 


Ppleintif?s or their late mother, Adrianna Bosursi. ~ 


He ee _ ° (4) Pending the dotezmination of the aforeszie 


Claims, tho entiro cnount of the sia rlabmacieas’ 


The action is costled for the sua or $215,009.C0, 


ost ¢ vis to be paid within ten esys fron the date hezoof, 
Bes . upon the following terns end conditions: 
: (1) Countere leins ave withdraw, with prejudice. 


a 


* 


Pw B= 


we eat ve tg 


~ te 


viele," 


QO. 


Pa. 


i—-—« . 


‘ 


a 


% manner of eflocting ¢ the cane or the Oblisasion or 


Cr Pisinttets! astomey vith TSPoct to the escrow 
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. 


e . a) — ® 
Bate g2% Stipuiation. ay: ao oe 


together With such interest o> ineronent Chas may 
accrue therecn, snall be held in escrow in the form 


, of certificates or Cerosit or bankers Bcceptances 


issued by and Purezigc ed or 2cQuirod throush stch 


seem oe ert 
-- 


-, bank oz trust coz pany in the Zovouch Of danhketsan 


88 tho dofendens hay solect, the Selection to be 


' Rade Within five dsy3 Tron Sho date hereor, 


This SeStlozont 45 Race without any interest, 


Costs op Gisdursements to any of tre Pérties, and 


+ the costs SO wWisiek Wi oe is mads she il ineius 


eres to abide tae evens as Ceterained in Previous 


.e . ¢ °¢ 


Appeals, 


, 


: tn the event of any “atepute OF difference of 


“opinion With Tospect to. the terns hereof or the 


- funds, Such issue o> iss SUSS shall te roftevrod to 


%, Justice Kepolzan for Coterminetion oy bis as 


é an arbitrator, either upon affidavits OF Upon 


“t 


|; testizony, 83 he nay deca _F2pvopsiate, Wista tho 


“deesston Waich ho a ney, ‘vendor On such issues to bs 


‘doszad the dc ain of fa arbitres vox, it bein 
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. 


understocd thet this method 


that the deterstnaston so m2¢€e@ shall be final and 


agree upon a formal written stipulation whieh 

embody all of the terns as hevcinbefovre set Torta 

in addition to the material Co be sup lied by each 

of the parties, yk tes 
{ 


THE COURT: 


Now 2 turn to the attorncy for 


’ 


; Ghe piaintife.. You have heard he Stipulation, 


“MoUbl MR. GINSBERG: Yes, I have, 


.. THE COURT: Do YOu accept 1¢? 


.- MR, GINSSERG: do... 


@HE COURT: I turn So Ke, Barnun, the Ettosrnocy 


You have hoard Cho 


‘Me, Barnua. Do you ececst 152 


flue te We BARNUM: I do, six. 


‘ + : 


". THE court: Vewy well, "Thank you, geatlenen. 
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STATE OF NEW YORK ) 


>; 88.3 
COUNTY OF NEW YORK ) 


SAMUEL GOTTLIEB, being duly sworn, deposes and 


says: That he is a member of the firm of GAINSBURG , 
GOTTLIEB, LEVITAN & COLE, ESQS., attorneys for plaintiff, 
with offices at No. 122 East 42nd Street, City, County and 
State of New York; that he has read the foregoing complairt | 5 
and knows the contents thereof and that the same is true to 

his own knowledge, except as to matters therein stated to 

be alleged upon information and belief and that as to those 

matters he belicves it to be teak that the reason why this 

verification is made by deponent and not by the plaintiff is 

because the plaintiff is not now within the County of 

New wy ¥eek; which is the county where deponent has his office, 3 
Deponent further says that the grounds of his belief as to 


all matters in the said complaint are from documents ob- 


tained and investigations made on behalf of said plaintiff. 


FN 


~ 
—— s — > 


SAMUEL GOJTLIEB 


Sworn to before me this 


27th day May, 1971, 


~ 


or € Keeps . 4 
ag 4 


ALAN ¢ FRIESEN 
NOTARY PULLIC, S.ate’ot Now York 
No. 64-424..300 
Quolitied in We cresier County, 
Commission Lapiues watchs 30, 1842 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


- = S@ a & & @ @ @ @ @ - eeeesese we « x 


+ 
SOCIEDAD ANONIMA de INVERSIONES j 
COMERCIALES e INDUSTRIALES, j 
Plaintiff, ; 
VERIFIED ANSWER 
ELEY ANSWER 
~against- 
LEONE BOSURGI, EMILIO BOSURGI and 
BENEDICT GINSBERG, 
, Defendants, 
SS & @ © © @ 0 @ 6 eo -—-- se we wo wm KX 
Defendants, by their attorney, BENEDICT GINSBERG, 
answering the complaint herein, respectfully allege: 
1. Denies knowledge or information sufficient to “ 


form a belief as to the allegations contained in paragraph 


"1" of the complaint. 


2. Denies each and every allegation contained in par- 
agraph "2" of the complaint, except they admit that the defend- 
ants Leone Bosurgi and Emilio Bosurgi have a Place of residence 


in Italy and elsewhere. ’ 


S 


3. Denies each and every allegation contained in 
Paragraph "3" of the complaint, except that the defendants 


admit that Adriana Bosurgi was the mother of Leone Bosurgi and 


Emilio Bosurgi and that She died in icaly on or about March 


27, 1963, ~uati | Dantes hinge 
a nai’ >: 
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4. Denies knowledge or information sufficient to 
form a belief as to the allegations contained in paragraphs 
si) Sac es “os 


"10", “11" and "12" of the complaint. 


5. Denies each and every allegation contained in 
paragraph "13" of the complaint, except that the defendants 
admit that in 1966 an action bearing Index No. 7739/66 was 
instituted in the Supreme Court, New York County, on behalf 
Leone Bosurgi and Emilio Bosurgi against Chemical Bank, and 
beg leave to refer to the pleadings in that action for the 


substance thereof. 


6. Denies each and every allegation contained in 


paragraphs "17" and "18" of the complaint, except that such 


a i a 


of 


denial by the defendant Ginsberg is on information and belief. 


WHEREFORE, defendants demand judgment dismissing the 


complaint together with costs and disbursements in this action. 


BENEDICT GINSBERG 
Attorney for Defendants 
Office & P.O. Address 
475 Fifth Avenue 


New York, N. Y. 10017 
Tel. MU. 3=-7079 


reo. 


Sl 44 
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Exhibit 2 - Verified Answer Annexed To 
Foregoing Affidavit 


STATE OF NEW YORK) 


CRs a 
COUNTY OF NEW YORK) 
& 
BENEDICT GINSBERG, being duly sworn, deposes and says 
that he is one of the defendants in the within action; that he 
has read the foregoing answer and knows the contents thereof; a 


that the same is true to his own knowledge, except as to the 


matters therein stated to be alleged on information and belief 


and that as to those matters he believes is to be true, 


Sworn to before me this 


14th day of July, 1971, 


PAUL TEICHEIA 
Notary p Publ! ©. Staite of "lew York 
2-2¢ 7015 


No. 3 
Qualities In Kage sau Ceun 


Commission Erpiros March 30, 1973 


t 
‘ 
i 
LN 
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Exhibit 3 - Agreement ‘Dated December 10,,.1954 Annexed. 
To Foregoing Affidavit / . 
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Exhibit 3 - Agreement Dated December 
10, 1954 Annexed To Foregoing Affidavit 


4 OTT 7 ra: ="~pr ae ” 
DRAFT aGpe tT 3D an L_BOSURGT AND S.A.7.0,T, -ONTEVI DO 


present day, the Parties hereto agree on the following 

Points 3 : 

8.A.I.C.1., & holding company of Nontevitoo, acting on 

behalf of People who want to keep their nane sccret for 
connercial, conpetitive reasons, hereby Stiplates and 

&érees with ltrs, Adriana Boouret Jointly and sever ally 

with her sons, Leo end Emilio, what follows : 


The financing Group, through S.A.T.C.2., has cranted 


the financing for the conpletion of a Plant for the 
- production of citrus by-prodnets in Concord (Argent ina), 


on the W. Sanderson & Sons patent, with the authori zation 


to uso the ctrdd6 nane Sanderson for the purposes of. 
marketing its products, This financing is Dvarcntecd. 29¢ 
by the S.A.I.C.I.right to participate in the 405 of 


the chares of tho Comnany WenSanderson and Sonn, with 


ffice in Nilan and Plant at Keosinn; to tho Sane effect 


ptf seeemeemet iit te 4 
. o¢ 8 


. 
te 


~ 


— 
et es 


ae 


Exhibit 3 - Agreement Dated December 
10, 1954 Annexed To Foregoing Affidavit 


r 


° 4 “ee 
RUUD ONO ene ments meena ag wae! ° 


it will Participate at par in the increase of capital 
of said ©: Senkinees & Sons Conpany of Milan. 
According to a plan agreed unon by the 
. parties hereto, rebayment to the finencing. conpany shall 
take place Gradually by means of deposits in dollars 
made in New York, into a New York bank to be indicated 
“by the financing croup, or by means of interest~bearing 
investnents according to arransements to be made with 
lire. Bosurgi, on the fiduciary administration of 
the deposits herein shall be entrusted; it can also be 
held under her om nane, provided she commits herself 
to give full account for it, when so reauested, 
ky Yearly, or at periods ot tine to be set 
by mutuel consent, the parties hereto Shall determine 
profits, anortization eanounts and interests, and shall e 
tlisha balance to be kept freely at Mrs, Sosurgi's disno- 
Bal, registercd in her name or.in the name of her sons, 
in fiduciary aduinistratiofor S.,A.1.C.I, 
j 


Tho present eacrecnent shall be signed 


under to-day's date, and the provisions thereto shell 
a 


ta- 


a me 


= 


1S eee eee ieee ME lle * Re + ae ste a an et 
‘ 


A 415 


55 


Exhibit 3 - Agreement Dated December 
10, 1954 Annexed To Foregoing Affidavit 


. 


‘be stipulated by a Simple contract, hich will serve 


-.@8 the basis for the periodical accounts; it shallecbe 


eventually substituted or cancelled by subsequent 


‘egreenents chtried out in the course of the performance 


"i 
theroof. ; 
8.A.1.C.I, -MONTEVIDEO a 

' 
The President A. Bosurgi pa 
te enneeneee—weeenenes ° . 

(signature illegible) - In approval : ; 
L. Bosurzi ra 

‘ \e 

minines 

Emilio Bosurri 


Exhibit 4 - Letter Dated. Janua 


ry 26, 
egoing Affidavit 


Annexed To For 
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Exhibit 4 - letter Dated January 26, 1955 
Annexed To Foregoing Affidavit 


omg — A lt eS 
- oy 3 ° e 


= 


"¢ . r : ; | 
COPY — ete eas 9 ‘UF 


1/261955 


Mess.rs S.A.I.C.I,. 


MONTEVIDEO 
——_——— ee 


: tre Mr. -Prosidont: 
: In reply to your favow of the 20th, inst., 
“we State hereby that we agree to the nodification of 
the egrcenent signed by us on Dece-iber 10, 1954, with 
reference to the rider, in the ninth line, of the fol- 
lowing sentence 3 

" “that has also teken over all finaneiel 

sonnentions between the Posurci's and the shareholders 


of th. same", as you requested in the above mentioned 


‘letter. i 
. We consider the ecreencnt fully effective 
and valid in every respoct according to the draft of 
December 10, inst., also before receint of the finst 
draft, rN 33 

: - Very truly yours 
a 
A. Bosurgi I, Boourgi 


E. Bosurgi 


~t 


bing. — Sects PO ~ 


" 
~~ 
— 
cs 
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Exhibit 5 - Letter Datey January 10, 
1959 Annexed “To. Foregoing Affidavit 
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—¥ 
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ET39 UAL Boe 


( aM 


. ae n>). 
308 a 
commmercummectitastinmadinas 


7. A 6i9 


Exhibit 5 Letter Dated January ‘10, 
1959 Annexed To Foregoing Affidavit 


. - 
oe eee = -——— 


cory 


- January 10, 1959 


Wess.rs §, AeI.6.3, 
Hontevideo 


Uruguay) 


Gentlenen ; 


oa 


we hereby advise you that the accounts with 


your shareholders were settled up to ang ineludin 


& Deccnz~ 


ber 31, 1958, and therefore the cash or securities 


in confcraity with the list submittea to the same anc 


marked vith their initials’ heve allowed for the closing of 


the balahce relative to the Sanderson Argentina and wv, 
Sanderson & Sons, Milano-lessina (Italia), aéninistr 

It is hereby confirmed that the undersimed 
remains the trustee and will administer in hor om nane, 


but on your behalf, the assets existing in New York 


relative to the final balance, as it was erroeed upon. ~ 


This to reassure and infora ne Avaiting 
your kind confirmation, we remain 


very truly yours 


Por confirmation: ; ns 
E ; (Adriana Bosurct) 
R. Bosurci 


ations. 
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Exhibit 6 - Letter Dated January 25, 1961 
Annexed To Foregaing Affidavit | 
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‘ ra Bos 
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Eli isnporti €4 esldo Gol vestro conto verranne gectiti ricuciastanens 
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ca, 2 che 21 Cojuntle Pigucinzvio in satoli esictenle pressy ia She Te 
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Exhibit 6 - Letter Dated January 25, 1961 
Annexed To Foregoing Affidavit 


“© fees, ey saud oe Oe ee eee ee “ang” iit i “3 fae cree 
oer _— 4 v. 
COPY ; 
: 9 Messina, January 25, 


Viess.rs S.A.I.C. I. 


’ . MONTEVIDEO 


Gentlemen : 
we advise you hereby that accounts wore 
settled up to add including December 31, 1960, and 


after settling the debit and crodit valance, we deter 


‘mined the anount which reméins at your disposal eccordins 


to the reckonings we agreed upon, and thich should be 
resainod reservedly by both parties. 
It is understood, in confirmation of the 


previous agrecnents, that the balahce o? your accounts 


Shall be edministered by the writer as the trustee, and 


eventually by the undersigned in her absence, and that 


the securities fiduciary deposit existing with the Che-~ 
mical Bank of ier Ydric, renains under the name of Aérin- 
na Bosurgi, who shall be answorable to your company for 
the sanc, accoxsding to provious acreonente therect. 
, Vory truly yours 
eens 


A. Bosurgi . 
: Le Beoursi 


St te enn 
z. Bosurgi 


19 


- 
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,-Exhibit 7 - Letter pated July 12, 1962... : 
'  Annexed To Foregoing Affidavit 
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Exhibit 7 - Letter Dated July 12; 1962 on 
‘ Annexed To Foregoing Affidavit - Je} - 
9 . . . + 
aah Hees wae weerne ~. ~- eo libvaadivchalddosk es * angi emew Rm emwe aes Tos Soe ee ss ores 0 : . 
wa ‘ 73} E ii , ot, ie) 


July 12,1962 


méess.rs S.A.I.C.I. 


MONTEVIDEO (URUGUAY) 


Gentlemen: — re ; 
In answer to your favour of June 23, I 
confirm its contents and state that the securities 
listed under ny name shall remain in fiduciary adnin- 
Zetration on your behalf until you advise me of the 
. contrary. 


The securities are indivated in the list, 


LATHE 1 


es 


Which remains at your disposal as well ac your princirais', 


whenever requested. 


oa 


¥ 


This letter is wundersimed also by ny sons 


Leo and Emilio, who are intrusted with the task to 


es. 


-<ciaaraiages nie ie sania eaipes 
_ 
= 


substitute me in case of inpedimen’ on my part. 


as 


Very truly yours 


a ain ae '. A@rkana Bosurgi i 


— 


Iwone Boeurci 


Enilio Bosurgi 


a & ew > 
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Exhibit 8 - Letter Dated 
August 1 
Annexed To ens Affidavit tia 
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Exhibit 8 - Letter Dated August 1, 1962 
Annexed To Foregoing Affidavit 


We SANDERSO Arp SOS 


MILANO 
COPY ." 


Wessina, Aucsust 1, 1962 


Messrs S.A.I.C.2, ’ 


RMONTEVIDZO (Urumiey) ‘rare 


Gentienen: 


Following the agreenents carried out betveen 


US, we advise you that we have arransed for the zurch-se 


of ‘the fcckritics- stated hereunder, which shall be devo~ 


sited under my nane’ into the.Chemical Bank New York rust 


Company, as a trusteeship, in conpitence with the agree 


ments carried out ‘with your Principals; these securities 


Shall be held in the above nentioned fiduciary account 


and shall be regulated according to the Provisions o: 


‘the acrecnents under way, 


K Very truly yours; 


LIST OF SECURITIES: Anaconda Co. n750 
J. iianville Corp. N.250; Tinl:en Roller 
B.° Co.N, 200, libby Oven N, 200; 

Pepsi Cola N.1600 


ee 
Adriana Sosursi . 


tee 


For Apprdval: een 
¢ ‘Le Bosurgi 


E. Bouurgi 
‘ 
. i . x 
Bier a : pt 
- eS: eee me. a cy + a oe « o — t< re 


gg 
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Kir Exhibit 9 - Letter Dated December 
20, 1962 Annexed To Foregoing Affidavit 


Fee. 22) 
ae | Mia] 
— 


(amen: GE e o<s + aes emece ccc. 


jon, J ee ae. PRON be 


copy 


Decenber 20, 1962 


Mess.rs S.A.I.0.1I, 
- MONPEVIDZO 


Gentlemen ; 
We hereby inform you that we have performed deposits 
in the interest of your cxstoners for the amount of 
$300,000 into the Chemical Bank of New Yori. 
According to ‘i vorbel agreenents made with tho abvove 
mentioned gentlenen, said amount shall be converted into 
North American securities, which shall be helé - . 
fh “trust ‘on-hand, - > in ny nane for your eccout. The 
above mentioned sum as well as the payments os rade 
- from June through September to the Sanderson Argentina 
of Buonos Aires, for the amount of $140,000, s0es to ba~ ) 
lance the accounts we settied in the course of the neoet- 
: ing with your delegates. It is understood that I 
engaze nysel? to shana the above nentioned surs 
and securities, which I shall hold in trust on hand 
in  d name on behalf of your principals, and sholl 


be answerable for it to its Oompany. 
, . Very truly yours 


Accepted: seiabioniavtidnatletambieittak 
L. Bosurgi Yous A. Bosurpi 
Cie pent. Pal eres zB. Bocurci , vaw ye 


CORP NOR? COP COC S EeEEee + on e065 orm me 


. 
1 CONe + Gun O8eDe- eo mepems seeds - . . 
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‘ Exhibit 10 - Letter Dated August 5, 
1971 Annexed To Foregoing Affidavit °* 


_ - . 
: . . ‘ 


.GAINSDUKG, GortLieb, Levitan & Cole 


. . ? 7 
RGAINS OURO Kovecours ‘ ‘ 
SamveGorrvies 
Minton Leviran 
Wamove tb Cork 
Cuanuer Bacrncw 
WALTC® P Ancnwaco 
Hanay Gicsow 
Evcene KH FeLoman 
Beanano Oeirer 
~ 
Ricnano J. Rusin 
Janes A Mice 
AvAn OC Kmcocn 


August 5, 1971 


Benedict Ginsberg, 
475 Fifth Avenue 
New York, New York 10017 


Esq. 


Re: Sociedad Anonima 


Leone Bosurgi, 


Dear Mr, Ginsberg: 


‘ submit herewith 


1959, January 25, 1961, July 12, 

Ag 10, 1962 and January 15, 1963, 
; initials of Adriana Bosurgi, 

‘. ‘Also submitted are photostats 

a dressed to Bosurgi, 

each, d<ted January 20, 

1957, January 30, , 

December 18, 1962 and January 2, 1963, 


1955, February 12, 


Attached also is a photostat 


de Inversions 
Comerciales e Industriales y, 


nilio Bosurgi 


and Benedict Ginsber 
ee SCTE 


photostats of letters, in Italian, 
addressed to S.A.1.C.1., with an English translation appended 
to each, dated December 10, 1954, January 26, 1955, January 10, 
1962, August 1, 
and bearing the signatures or 
Leone Bosurgi and Emilio Bosurgi. 
of letters from S.A.1.C.1., ad- 
with an English translation éppended <o 
1955, “ebruaty 20, © 
196), Noveinber 30, 1961, June 3u, 1962, 


$122 CAST 42°° strecr 
NEW YORK,NY. 10017 


VERCmHOne 2:2-697-3440 
CABLE 4004035 “Lawaains’ 


Counses 
ARHOLO Fonsren 


1962, December 


of an affidavit of 


Salvator> De Domenico, in Italian, dated from Rom in October, 


1967, attesting to the fact that the 
which we refer "are Dhotostats of N. 
carbon copies drawn from 
family, which are under my care and custody." 


enclosed photostats to 
16 original letters or 
the private files of the said Bosursi 
De Nomenico's 


signature is acknowledged by Vice Consul Richard N, Dertadian, 


October §, 1967 and 


AANA MAMET 


Unless you dispute the 
any of the signatures it would be 
and an unnecessary expense to underta 
or to issue 
ticity and penuiness of tho docum: 


of which we have subinitted these photostats 


the photostats themselves and their transl 


a ee es, 


Oe Ou 6h: en WoRRO ee a ke 6 
“reer eny warn ai Lioodsi Seadicu, . 


authenticity of the documents or 
a needless expenditure of tine 

ke depositions of 
a Comnission or Letters Rogatory to confirm 


the authen- 


your clients, 


; 


nls and signatures of your clients, 
» and the exactness of 
ations, and the fact chae 


} 
3 
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Exhibit 10 = Letter pated August 5, 
1971 Annexed To Foregoing Affidavit 


ywseoro, Corriies, Levitan & Core 
d 


. Benedict Ginsberg, Esq, 


August 5, 1971 
Page -2- 


the letters from S.A.I.C.I. to Bosurgi also listed above were 
duly received by Bosurgi, when this all may be accomplished 
through the acknowledgnent thereof by your cients and office, 


Therefore, I ask that you review each of the sub- 


‘mitted photostats with your clients, and that you inform me 


whether or not ‘ach submitted photostat and the signature, 
as well as the affidavit of Salvatore De Domenico in reference 


thereto are authentic or are disputed, and obtain the acknowledg- 
ments requested, 


Very truly yours, 


Alan C, Krieger 


‘ACK:ET pak 
Enclosures 


2 
. 
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oe: Exhibit 11 - Letter Dated September 14, _. 4 
wevveages «, =. L971 Avhexed_Ta Foxegoing Affiday te oo. 


BENEOICT GINSBEARG 
COUNSELLOR AT LAW 
475 FIFTH AVENUE 
, MEW YORK, N.Y. 10017 | 


— 


MUARAY HILL 32-7079 
PAUL TCICHMAN 


CHARLES €.RAMOS 
. 4H MORKIS 


September 14, 1971 


Gainsburg, Gottlieb, Levitan & Cole, Esqs. 
122 East 42nd Street 
New York, N.Y. 10017 


Att. Alan C. Kricger, Esq. ; 


Re: Sociedad Anonima de Inversions 
‘ . Comerciales e Industriales v. 
Leone Bosurgi, Emilio %osurgi 


and Benedict Ginsberg 


a 


‘Dear Sir: is 


¢ Receipt is acknowledged of your letter of ; 
‘’.s. September 13th. | Stare e ween 


I returned from Europe last week, where I con- 
ferred with Mr. Leone Bosurgi and his personal attorney 
concerning the genuineness and authenticity of the docu- 
ments which you forwarded to me with your letter of 
August 5. As a result of that conference, I am autorized 
to inform you that ..."they are true copies of the origi- 

$ . Mails and they were duly executed by the persons whose 
. Signatures appear thereon, and the English translations 
thereof are true and accurate", 


"B6:fs 5 


--* 


rege 


— Rs ee 


Ea Len 
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Foregoing Affidavit 
- 


SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


ceorreeerecesnwvneceecececeenececce co x 
LEONE BOSURGI and EMILIO BOSURGI, : 
Plaintiffs, $ 

-against- H 

CHEMICAL BANK NEW YORK TRUST COMPANY, : 
Defendants, : 

ee ee oe ee eo a ar ee eer ee X 


Plaintiffs, by Benedict Ginsberg, their attorney, com- 
plaining of the defendant hercin, allege: 


As and for a First Cause of Action 


1. That at all times hereinafter mentioned, the defen- 
dant was and still is a domestic corporation duly organized . 
and existing under and by virtue of the laws of the State 
of New York, engaged in business as a bank and trust 
company, with its principal office and place of business in 
the State of New York, County of New York. 


2. That at all times hereinafter mentioned, the plain- 
tiffg. were depositors in, and maintained accovnts with the 
defendant and the defendant had sole and exclusive eus- - 
tody of all of the records of said accounts, ineluding can- 
celled checks, statements, and all other documents relating 
thereto. 


3. That at all times hereinafter mentioned, the defen- 
dart was the plaintifis’ financial advisor and consultant, 
the trustee of the plaintiffs’ property and interests, in the 
matters hereinafter deseribed, and the custodian of various 
asscts of the plaintiffs, including corporate stock and other 
securitics, and the defendant had in its possession, among 
other sccuritics owned by the plaintiffs, but registered in 
Seige ey als BS oy 


ye “et? 
a 
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Exhibit 12 - Complaint Annexed To 
Foregoing Affidavit 


the name of the defendant. or the defendant's nominee, the 
following: 


1,000 shares of American Cyanamid Corporation 
800 shares of Chrysler Corporation 

2,500 shares of General Foods Corporation 
400 shares of Coca Cola Corporation 
500 shares of Eastman Kodak Corporation 


4. That it was the defendant’s duty and obligation to 
the plaintiffs: 


a. todeal fairly with the plaintiffs; 


b. to deal with the plaintiffs, in all things, in the utmost 
good faith; 


¢. not to be guided by the interests of any third persons 
in the discharge of its duties and obligations to the plain- 
tiffs; 

d. to communicate to the plaintiffs all materia! facts, 
which the defendant knew or should have known, which re- 
lated to or afiected the plaintiffs’ interests, and more par- 


ticularly the plaintiffs’ interests in the stock certificates 
described above; 


e. to preserve said stock certificates; 


f. to keep the said stock certificates separate from its 
own property; 


g- not to enter into any agreements which would pre- 
_ Vent the delivery to the plaintifis of the said stock certifi. 
cates, at any time upon the plaintiffs’ demand; 


ern 


* 8 £39 


Exhibit 12 - Complaint Annexed To 
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h. to hold the said stock certificates solely in the inter- 
ests of the plaintiffs; 


i. not to profit at the expense of the plaintiffs; 


j. to avoid giving any advice, making any recommenda- 
tions, or suggesting any action or course of conduct by the 
plaintiffs, which could possibly create a conflict of interest, 
between the defendant's obligations and duties to the plain- 
tiffs and the defendant’s own interests, or the interests of 
any other persons with whom the defendant then or there- 
after entered into any financial transactions; 


k. to return the said stock certificates to the plaintiffs 
at any time upon demand. 


5. That in truth and in fact the defendant did rot deal 
fairly with the plaintiffs; did not deal with the plaintiffs 
in utmost good faith; subordinated the interests of the 
plaintiffs to the interests of third persons in the discharge 
of its duties and obligations to the plaintiffs; failed to com- 
municate to the plaintiffs all material facts which the de- 
fendant knew or should have known which related to or 
affected the plaintiffs’ financial interests and particularly 
the plaintitis’ interests in the stock certificates described 
above; failed to preserve the said stock certificates; failed 
to keep the said stock certificates separate from its ews 
property; entered into acreements which prevented the de- 
livery to the plaintiffs of the said stock certificates upon 
the plaintiffs’ demand; failed to hold the said stock certiti- 
cates solely in the interests of the plaintiffs; profited at 
the expense of the plaintitis; gave advice to the plaintiffs 
and made reconunendations to, and suggested a course of 


44 ‘ ‘ 
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conduct by the plaintiffs which created a conflict of interest 
between the defendant's obligations and duties to the plain- 
‘tiffs and the defendant’s own interests and the interests 
of other persons with whom the defendant did business and 
desired to do brs: ess and with whom the defendant there- 


after entered in'~ © sancial transactions to the profit of the 
defendant: onc th. defendant failed to return the said 
stock 72: ‘:-..cvt2s von the plaintimts’ demand therefor. 

€ on ‘srmation and belief that on or about Sep- 


{.3, the defendant placed the said stock cer- 
: "er the control of persons unknown to the plain 

iw uy pothecated by said persons as collateral for 
a loan vr ‘cans in the total smount of $330,000. which the 
defendani sid then and thereafter make to said persons, 
upon the collateral of the said stock certificates owned by 
the plaintiffs, all without the plaintiffs’ approval and with- 
out the plaintiffs’ knowledge or consent, and in violation 
of the defendant’s duties and obligations to the plaintiffs 
more specificaily set forth in Paragraph 4 hereof. 


7. That the defendant expected to and did in fact carn 
substantial sums of money by making the aforesaid loans, 
and could not have made the aforesaid loans if the defen- 
dant did not have the plaintiffs’ stoc!- certificates in its 
possession. : 


8. That the defendant could not have made t’ . aforesaid 
loans without taking the plaintiffs’ stock certificates and 
transferring the samme and placing the same under the con- 
trol of the persons to whom the defendant made said loans 


«ae ‘ “Wits MO, 


' 
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’ so that said persons could pledge the same with the defen- 
dant as collateral for the said loans. 


9. That the defendant could not have earned the moneys 
which it did in fact earn by making said loans, unless the 
defendant violated its aforesaid obligations to the plain- 
tiffs and unless the defendant placed said stock certificates 
under the control of the said persons to whom the defen- 
dant made the said loans. 


10. That the plaintiffs duly demanded delivery of said 
stock certificates but the defendant has failed and refused 
to deliver the same to the plaintiffs. 


ll. That the defendant converted the plaintiffs’ said se- 
eurities to its own use, to the plaintizis’ damage in the sum 
of $575,000., together with interest thereon. ‘ 


12. That the plaintiffs claim punitive damages against 
the defendant for its acts and conduct above set forth, in 
the amount of $575,000. 


As and for a Second Cause of dction ni . 


13. Plaintiffs repeat and reallege each and every alle. 
gation contained in Paragraphs “1” to “10”. inclusive 
hereof, with the same force and effect as if fully set forth ’ 
herein at length. 


14. That for the purpose and with the intent of obtain- 
ing the ratification by the plaintifi's of the use of the plain. 
tiffs’ stock certificates in the manner described above, the 
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defendant procured the plaintiffs to execute a document, 
prepared by the defendant, bearing the legend “Letter or 
Coxsext To PLepce axp Hyvoruecation”, referred to herein 
as the Consent. 


15. That the said Consent purported to be an authoriza- 
tion to pledge and hypothecate the plaintifis’ stock certifi- 
cates for a loan or loans to be made by the defendant to 
one or nore of its customers, simultanecusly with the ex- 
ecution of the said Consent by the plaintiffs. 


16. That in truth and in fact the said loan or loans 
had been made a considerable period of time prior to the 
date when the defendant procured the plaintiffs to execute 
the said Consent. 


17. That the said purported ratification was procured 
by the defendant in violation of ‘its duties and obligations 
to the plaintiffs as set forth in Paragraph 4 hereof, and 
in violation of the defendant’s further obligation to the 
plaintiffs to inform the plaintiffs: 


a. that their stock had already in fact been pledged and 
hypothecated as security for the transaction hereinbefore 


described; 


b. that the plaintiffs were not required to consent to 
such use of their securitics by the defendant; 


ce. that the plaintiffs were not required to ratify the 
aforesaid use of their securities by the defendant; 


’ 
; 
*y 

es 
i 


af Sa HERE af , eR - eA m os vie 


i] 


7 Qh 437 


Exhibit 12 - Complaint Annexed To 
Foregoing Affidavit 


d. that the plaintiffs had an absolute and unconditional 
rit to the return of their securities on demand; 


e. that if the plaintiffs were unwilling to ratify the said 
transaction, the Court would require the defendant to re- 
turn the securities to the plaintiffs, free of any lien or 
encumbrance, and without any obligation on the part of 
the plaintiffs with respect thereto. 


18. That the Consent procured by the defendant and the 
ratification sought to be achieved thereby, is null and void. 


19. That by reason of the breach by the defendant of the 
duties and obligations of the defendant to the plaintiffs as 
herein deseribed, the plaintiffs have been damaged in the 
sui of $409,852.01, together with interest thereon. 

20. ‘That the plaintiffs claim punitive damages against 
the defendant for its acts and conduct above set forth, in 
the amount of $459,852.01. 


As and for a Third Cause of Action 


21. Plaintiffs repeat and reallege each and every alle- 
fation contained in Paragraphs “i” to “10” inclusive 
hereof, with the same force and eficct as if fully set forth 
hercin at length. 


22. That the defendant, purporting to act as the plain- 
tiffs’ financial advisor and consultant, entered into a trans- 
action on behalf of the plaintiffs, as a result of which a 


customer or customers of the defendant, referred to herein. 


Cee NI yg sc ihe ® 
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as The Borrower, was enabled to borrow, from the defen- 
dant, the sum of $33 


0.000., by using as collateral for said 
loan, the securities described in Paragraph 3 hereof which 
were the property of the plaintiifs, but were in t 
session of the defendant, as hereinhe 
said securities the defendant hypothee 
the said lo 


he pés- 
fore set forth, which 


ated in order to make 
an or loans to its said customer or customers. 


23. That in entering into the s 
of the plaintiffs, and using the p 
fect the same, the defendant nezl 
charged its duty as financial ad 


aid transaction on behalf 
laintifis’ securities to ef- 
igently and carelessly dis- 
visor and consultant in that: 

a. the collateral which it obtained 
for the protection of the plaintiffs 
hypothceation of the plaintiffs’ 


from The Borrower, 
and as security for the 
Securities, was worthless; 


b. the defendant failed to obtain the advice of legal 
counsel with respect to the validity of said collateral se- 
curity; the rights of The Borrower to pledge the same; 
or the existence of liens, prior encumbr 


ances thereon, or 
third party equities therein; 


ce. the defer *ant failed to preserve the priority of the 
plaintifis, to the extent of any equity that The Borrower 
did in fact have in the said collateral security, which said 
priority, if any existed, could have been preserved by tak- 
ing appropriate action to establish and preserve the same. 


24. That the defendant was further negligent: 


a. in failing adequately to investigate and in failine to 
z | 3 Ss 5 


ascertain the financial responsibility of the persons with 
whom the defendant entered into the foregoing transaction 
on behalf of the plaintiffs; 
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b. in failing to ascertain that such persons were finan- 
cially irresponsib!>; 


¢. in failing to ascertain that they did not have or enjoy 
a good reputation in the financial community; 


d. and in failing to ascertain that their previous finan- 
cial dealings were unsuccessful and that there were unsat- 
isfied judgments of record against them. 


25. That by reason of the foregoing, the plaintiffs’ se- 
curities described in Paregraph 3 hereof were lost to the 
plaintiffs. ; 


26. That the said los= to the plaintiffs occurred without 
any fault or negligence on the part of the plaintiffs. 


27. That by reason of the foregoing, the plaintifis have 
been damaged in the sum of $459,852.01, together widi .a- 
terest thereon. 


28. That the plaintiffs claim punitive demages against ” 


the defendant for its acts and conduct above set forth, in 
the amount of $459,$52.01 


As and for a Fourth Cause of Action 


29. Plaintiffs repeat and reallege each and every alle- 
gation contained in Paragraphs “1” to “10” inclusive 
hereof, with the same force and effect as if fully set forth 
herein at length. 


30. That for the purpose and with the intent to deceive 
the plaintiffs and to induce the plaintiffs to approve the 
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transaction heretofore described herein and to ratify the 
use theretofore made by the defendant of the plaintiffs’ 
securities, the defendant falsel; and fraudulently repre- 
sented to the plaintiffs: 


a. f..t The Borrower was the sole owner of the collat- 


eral which said Borrower had given to the defendant, for’ 


the account of the plaintiffs, as security for the hypotheca- 
tion of the plaintiffs’ securities and for repayment of the 
said loan or loans, the repayinent of which by The Bor- 
rower would effect the release of the plaintiffs’ securities 
which the defendant had theretofore hypothecated as col- 
lateral for the said loan or loans to The Borrower; 


b. that the said collateral received from The Borrower 
was free of encumbrances; 


¢e. that The Borrower had the sole and unrestricted 
right to transfer the said collateral to the plaintiffs, and 
to dcliver evidence of such transfer to the defendant, for 
the account of the plaintiffs; : 


d. that the exccution of the evidences of the transfer of 
stich collateral, which had theretofore been delivered by 
The Borrower to the defendant, was a sufficient transfer 
of title therein to the plaintiffs, and that no further act 
was required to preserve the plaintiffs’ right, title and 
interest therein as the sole owner thereof, unencumbered 
and unrestricted, and not subject to dilution or diminution, 
nor to be superseded by others, including but not limited 
to ereditors of The Borrower. 
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31. That the plaintiffs believed the representations to 
be trie and relied upon the same and were thereby induced 
to app-ove the said transaction and to refrain from de- 
manding that the defendant return their said securities 
described above. 


32. That the said representations were false and were 
known by the defendant to be false when the defendant 
made the same, and were made with the intent to induce 
the plaintiffs to rely thereon and with the intent to deceive 
and defraud the plaintiffs. 


33. That in truth and in fact, at the time of the making 
of the said representations by the defendant, The Bor- 
rower was not the sole owns of the said collateral; that 
the said collateral was not Zree of encumbrances, that The 
Borrower did not have the sole and unrestricted right to 
transfer said collateral or to deliver evidences of such 
transfer; that the evidences of transfer which The Bor- , 
rower delivered to the defendant were not sufficient to” 
transfer title therein, and that the title of The Borrower, 
if any, in and to said collateral could be transferred only 
by appropriate recording procedures, failing which the 
rights of the plaintiffs to said collateral would not be para- 
mount to but would be on a par with the rights of all of 
the ercditors of The Borrower. - 


34. That by reason of the foregoing, the plaintiffs have 
been damaged in the sum of ¢459,$52.01, together with in- 
teresv thereon. 


82 4 
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35. That the plaintiffs claim punitive damages against 
the defendant for its acts and conduct above set for :, in 
the amount of ¢459,S52.01. 


As and for a Fifth Cause of Action 


36. Plaintiffs repeat and reallege each and every alle- 
gation contained in Paragraphs “1” to “3” inclusive hereof, 
with the same force and effect as if fully set forth herein 
at length. 


37. That the defendant, acting or purporting to act as 
the plaintiffs’ financial advisor and consultant, recom- 
mended one [rie H. A. Teran, referred to herein as Teran, 
to the plaintiffs as a person: 


a. with whom it would be desirable for the plaintifis to 
do business; 


F to whom it would be desirable for the plaintiffs te 
lend money; 


c. in whom the plaintiffs could safely repose trust and 
confidence; 


d. upon whose business judgment the plaintiffs could 
rely; 


e. whom the plaintiffs conld trust to represent their 
best interests, and properly to safeeuard their funds, which 
funds the defendant knew that the said Teran was pro- 
posing that the plaintiff- should invest in a venture in the 
United States, the management and supervision of which 
was to be left by the plaintifis to the said Teran. 


a 
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38. That in recommending Teran to the plaintiffs as 
nforesaid, the defendant negligentiy and carelessly dis- 
charged its duty as financial advisor and consultant to the 
plaintiffs in that the defendant failed properly to: investi- 
rate, or in the course of its investigation, either overlooked 


or failed to ascertain that: 

a. it would not be desirable for the plaintiffs to do busi- 
ness with Teran; 

b. it would not be desirable for the plaintiffs to lend 


money to Teran; 


ce. Teran was not a person in whom the plaintiffs could 
rafely repose trust and confidence; 


d. Teran was not a person upon whose business judg- 
ment the plaintiffs could rely; 


e. Teran was not a person whoin the plaintiffs could 
trust to represent their best interests nor whom the plain- 
tiffs could trust to safeguard their funds, in a venture in 
the United States, the management end supervision of 
which was to be left to Teran. 


39. That upon the basis of the defendant's recommenda- 
tion to the plaintiffs as plaintiffs’ financial advisor and 
consultant, the plaintiffs made loans to the said Teran or 
investinents recommended by him, and which he was to 
manage and supervise, said loans or investments being ad- 
vanced by the defendant to the said Teran out of funds 
of the plaintiff: in the possession of the defendant, amount- 


ing in all to the sum of $49,215.47. which said amount the 
defendant advanced to the said Teran in or about the 
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month of August 1963, from the said funds of the plain- 
tiffs which were then in the possession of the defendant. 


40. That the defendant persuaded the plaintiffs to au- 
thorize the defendant to advance to and give Teran the 
sum described above and to charge the same to the plain- 
tiffs’ account. 


41. That the said sum of $4,215.47 which the defendant 
paid to the said Teran, from funds of the plaintiffs which 
were then in its possession. is wholly and totally unre- 
coverable and uncollectzble.: and the plaintiffs have not 
been, and will not in the future. be able to realize or peneup 
any part thereof, and the same is a total loss. 


42. That tlic said loss to the plaintiffs occurred without 
any fault or negligence on the part of the plaintiffs. 


43. That by reason of the foregoing, the plaintiffs have 
been damaged in the sum of $49,215.47 together with in- 
terest thereon. 


44. That the plaintiffs claim punitive damages «gainst 
the defendant for its acts and conduct above set forth, in 
the amount of $49,215.47. 


As and for a Sixth Cause of Action 


45. Plaintiffs repeat and reallege each and every alle- 
gation contained in Paragraphs “1” to “5” inclusive hereof, 
with the same foree and effect as if fully set forth herein 
at length. 


85 
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46. That the defendant. acting or purporting to act as 
the plaintifis’ financial adviser and consultant recommended 
that one Vasile Leslie Winkler. also known as Leslie 
Winkler, and as Vasile L. Winkler. and referred to herein 
as Winkler, to the plaintiffs as a person: 


a. with whom it would be desirable for the plaintiffs to 
do business; 


b. to.whoi it would be desirable for the plaintiffs to 
lend money; 


ce. in whoi the plaintiffs could safely repose trust and 
ronfidence ; 


d. upon whose business judgment the plaintiffs could 
rely; 


e. whom the plaintiffs could trust to represent their 
Yest interests and properly to safeguard their funds which 
the defendant knew the plaintiffs had invested in a venture 
jn the United States, in the management of which venture 
the said Winkler was an active participant. 


47. That the defendant recommended to the plaintiffs 
that a Joan by the plaintiffs to the said Winkler in the 
amount of $100,000. would be a good investment and would 
enhance and further seevre the interests of the plaintiffs 
in the venture described above. - ; 


4S. That in recommending Winkler to the plaintiffs as 
aforesaid, the defendant negligently and carelessly dis- 
charged its. duty as financial advisor and consultant to 
the plaintiffs in that the defendant failed properly to in- 
vestigate, or in the course of its investigation, either over- 
looked or failed to ascertain that: 
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a. it would not be desirable for the plaintiffs to do 
business with Winkler; 


b. it would not be desirable for the plaintiffs to lend 
money to Winkler; 


ce. Winkler was not a person in whom the plaintiffs could 
safely repose trust and confidence; 


d. Winkler was not a person upon whose business judg- 
ment the plaintiffs could rely; 


e. Winkler was net a person whom the plaintiffs could 
trust to represent their best interests and properly to safe- 
guard their funds which the defendant knew the plaintiffs 
had invested in a venture in the United States, in the 
management cf which venture the said Winkler was an 
active participant. 


49. That upon the basis «f the defendant's recommenda- 
tion to the plaintiffs as >. ‘iffs’ financial advisor and 
consultant, as more specifica.y hereinbefore set forth, the 
plaintiffs made a loan to the said Winkler in the amount of 
$100,000., which said amount the defendant advanced to 
the said Winkler 1 or about December 11, 1963, from 
the funds of the pisintiffs which were then in the posses- 
vion of the defendant. 


50. That the defendant persuaded the plaintiffs to au- 
thorize the defendant to zive Winkler the sum described 
above and to charge the same to the plaintiffs’ account. 


Sl. That the said sum of $100,000. which the defendant 
paid to the said Winkler, and the further sum of $1,463. 
which the defendant charged to the plaintifis’ account as 
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interest on said sum, all, from the funds of the plaintiffs 
which were then in its possession. is wholly and totally 
unrecoverable and uncollectable, and the plaintiffs have not 
been and will not in the future be able to realize or recoup 
any part thereof, «nd the same is a total loss. 


52. That the said loss to the plaintiffs occurred without 
any fault or negligence on the part of the plaintiffs 


53. That by reason of the forecoing, the plaintifis have 
been damaxzed in the sum of $101.463., together with in- 
terest thereon. 


54. That the plaintiffs claim punitive damages against 
the defendant for its acts and conduct above set forth, in 
the ainount of $101,463. 


Wuerrronr, plaintitis demand judcment against the de- 
fendant on the first cause of action in the amount of 
$1,150,000.; or in the alternative on the second or the third 
or the fourth causes of action in the amount of $919,704.02; 
on the fifth cause of action in the amount of $93,430.94, 
and on the sixth cause of action in the amount of $202,926., 
and in each instance with interest and the costs and dis- 
bursements of this action. 


Benevicr GixsBerc 
Altorney for Plaintiffs 
Office & P. O. Address 
475 Fifth Avenue 
New York, New York 10017 


[Verified by Benedict Ginsberg 5/10/66.) 
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rt ea Re Sees Be Y, at eu 
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‘ Pane a Messys. CRAVATH, SWAINE & MOORE, 
sige Bin whe Attorneys for Defendant, 
1 Chese Manhattan Plaze Sat Wie 
New York, N. Y. ; 
* " Bys JOHN W. SARNUM, ESQ., of counsel... 
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Exhibit 13 - Stipulation Annexed 
To Foregoing Affidavit . 


-Tae action is cottied for the sus of $215,000.00, 


Pa 


to be paid within ten dcsys from the date hevoof, 


upon the following terns and conditions: 


ee (1) Countercleins ave withdraw, with prejudice, 
oe “Prior to payzent, the plaintiffs shall 


j lestiver to tho defendant general roleases sunning 
to tue defendant anc such of its cuployees ox fovisoys 
employees as the Gsfendens dasives to bo incluced 
_ in the velcasos, RORSESeReTOn of such pozson2 to be 
mace by the attommeys for the Eécfencant to the 


atvorney for the plaintif? within sevea dsys froia 


“the date hereof. we Me - 
; (3) - Tae proceeds of the settlement are to be 
. paid to Bonedtot Ginubers, attorney for plaintiffs, 
énd held by hin in cscrow ponding dete suination of 
elnins asserted by the Tnverne? Revenue Service of 


the Unit ved Sti..es Covermment a¢ Grinst the defendant 


ye 


arising out c of the 


depository or _cusvocisn of gno funds of the 


es 


plaintiffs Or tsels ste mothes, Adriana Eosurgi. 
Re a eens . 


" ". (4) Pending the dotevmination of the aforesaid 


' ‘ 


- Glaias, the entire cnount of the scttlexzens 
4, 


$ ‘ 
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Exhibit 13 - Stipulation Annexed 
To Foregoing Affidavit 
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eesti, Sogether with such interest or ineromcns 


rate Bas m2} 
be 9 ie 
el. acerue thercen, snall be held in escrow in the fora 
: of certificates of deposit or bankers ecceptcnses 
ae. ’ 


a i “y bank oz trust company in the Zovough of Manhattan 
Rare ° : 
es : 


"ny! as the defendant may select, the selection to b 


ee “mis made wit Hin five days froa the date hereof, 


eigen <" Dats settélonent is nade without 


PVP oS gosts or disbu ussenents to any of the parties, and 
euegeee : ? 


.. the coats GO wate a refer ence is made shell inelt ude 


sia ee ts to abide | the evens as dcharatted in previous 
“appease, io : ea 


- Moss 
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Exhibit 13 - Stipulation Annexed 
To Foregoing Affidavit : 


3 - 
: ba ‘Stipulation eee a, bu 
. e . understood tnuet thts method is being selected so 
ae ‘that hie doterainasion 50, nade shall de final and 
"ys non-appealadle. Le eae reas 
jee . . It is /Antenced by the p arties thet this” ‘ 
: 1. 8S sebblenont 1s now concluéed and is in full force 


viel Ss Fo and effect. | Notwithstanding, the perttes shall 


“" agree upon @ formal written stipulation which shall 


: : ‘t embody all of the terms as hereinbefore set Lorca 
_ ok in addition to the material to be supplied by each 
of the perties. Le ees : 
2 ao l ‘y : ° 
its m “ieee ‘a * 
Boe ee , + THE COURT: Now I turn to the attorney for 
* the pinantace, *. You have heard the stipulation, 
Napgegy i, Ginsbors? K : : 
: ? ore “ais i St ceo, rebas bp 
Peta OE A fe ‘ * 3 ee aad Ser 
Vi TR aa bb yo MR. GINSBERG: VYos, I have. a eles 
t we ¥*, St er eae ; Py ae Bea cet, Oy : 
, Jf fr yy) .,) PRE COURT: Do you accept “40? eo , 
ah we Reet ree i ae ; a i 
a MR. GINSSERG: Ido. | 
Woe + ¢ ‘ *e °, a7 
; paaes THE COURT: I Sura to Me. Barnua, the ettovncy 
Rae for the cofencent. You heve heard th ) stipulatica, 
aes hs Mr, Bapnun. Do you eccons 162 
be cate a reyes ' oh Pte, See es er 
be . whee + : . WR. BARN: p eo, sir... P 
Oey nee 3 wo 84 7 ? + ‘ - 
.s THE COURT: Vexy well. "Tank you, Gentlesen,. 
; “"You have the thanks of the Count for your intellicont 
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Exhibit 1: 
To Foregoin 


- COOpPEration, 


Oey 


“aM, BARNUM: 


- Stipulation Annexed 
& Affidavit 


4nd the Court has Our thanks, 
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‘exhibit 14 - Order To Show Cause . 
yis:re : Annexed To Foregding Affidavit ae 


Ti OLS » 


‘UNITED STATES DISTRICT COURT 


SOUTCRN Digwtic? aS Seed YORK 


SL Oe SE OF ES ES Oe OO Oe OD Oe OE 


oe reegerer GRRE RGM RPL, 


oe 


complaint, let the abova namad defendants show cause bfoxe 


this Court at 10:00 o'clock in the forenoon on the Cth day 
os 


Of Mazch, 1971, cs as sooa thereafter az counsel cau ba 


s 
UNITCD SUATSs OF KzRICA 
Plaintifeé, : 
TEMPORARY ¥ 
~V~ $ RESTPALNLING 
. ORDER Aid é 
LEQY DTOSURST AND ENMiLO SOSURGI ORDER. TO Slici? E 
AS TMECUSONS OF Tits ESTATE OF .& CAUSE ‘ 
Hon ADRIANA BOSUAGL, DICOASZD, AND : 
CHETICAL BAX AS STATUTORY SXCCUTOR Civ. 
OF TS CSTAS OF ADRIANA DOSUAGI, $ 
DECEASED: fia) ’ 
LEON LOSURGL AND EXZLO COSURGI, 
‘ 6 
; Dofondants. - 
9 
SED FD EF OF OF OP SE OE OS OE EF OF LO Oe OECD OF OF OE ES OD OO OH OD OD OE OD ED TS 
Upon motion of tha Uaited States Attomey for tho 
Southern District of New York, and the anacyzed vorificed 


heard, in Courtvoon 505, United States Couxthouse, Folry 
Square, New Yori, Now York, vay 2 proliminary injunerion 


enould not bs assucd wostvaining the deLencant Chentoal 


New Youk Bank froa pA wine 5 ovez to the ecefendants Leoa Bosurz 


~~ ee 


and Enilo Dosur oh tho cum of $215,000, and directing the 
defencant Chemical New York Dank to deposit tho acore- 
menticned Lund of $215,000 in an interest laste account 


pending a final cetexaination of this action; cad it io 


further 


' poading ia the Suprema Court, Now York County entitled 


ee Th h .-454 we | ’ 


Exhibit 14 - Order TO Show Cause 
Annexec TO Faregoing Arfidavift 


OnDIan that the defendant Chemical ics hexeby 


restrained fxca evouslerving to en7 person, 4neluding but 


not limited to tac other cafeadaats herein, their attomcyS, 
ogeats enploycas oF oxners associated with thea, eay propex7 
waatcocever, including but a0F limited to any suounts payable 


pursuant to ony settlement agrcemcnt ox order in thls actioa 


t 
; 
‘ 


Leon Rosurei_ ond Foitoa Rosurch Ve Chevienl Mew Xou. Nests 
p SE : , 
Docket No. 1959-65, ponding tho hearing and éetovainatioa 
of the motion Te tho prolininary injunction bexein; aaa 
$t ic furtuer 
ORDERED that the defendants Leon Bosurgi and 


Emilo Bosurgl, thei attoxneya, agents, employees, Of othexs 


aosociated with thea, ave hereby vesteained from transfer= 
xing to any person OF feca tacasolves from tho jurisdiction 
of this Court auy cuounts yocoived in the setticacat of the 
shove docesibad actioa new pending Zn the Supreme Couxt, 
Now Youu County pendang tna hearing ond dotexminatioa of 
the motion Lox the prolicinaty Zasjunction hexein; and at 
is further 

ORDERED chet service of & COPY of this oxdor and 
tho verified complaint hexvaia Lyon dcLondants gaall be maco 
on ox bofore 5:00 P.M. oa tna Qad day of Yaxch, 1971, and 
guch service cnall bo doomed good ond cufficiont: soxvico 


hereo 


pated: New Yoxk, New Yous 4 pA 8h Oe ~ ” 
March 2, 19/1 i —o 


oo 
. 


, “AR ool alles 
.? welll eee on Me Barve (> ©.- 


“Ne. 


Patan” St 


a ee | 


ee 


a ee | 


i oe 


Bosuret in a proceeding ta the Supreme Court, Sew York 
‘ ~ , 
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Exhibic 15 - Order Annexed. To 
Foregoing Affidavit 


es 20? @ *e © 86 ee mr at EME A Oe ee el ee ee 
® . . 


eM 


INTE VA TET a TTT ea te Oe | 


SCULUERN DISTRICT OF NEM YORK - 


UNITED STATES CF AMERICA Da taaat te : 
ORDER 
: civ. 928 ai ’ 


LEON EOSURGT and FMILO ECSURGI, : 
as Exeentors of tht Estate of : : 


Adrien Sokurat Deceased, aad 3 | : 
Defendaats. H a 


The motion of the United States of heckten for 


~~ 


a preliminacy injuaction having been made upon the 
verified couplaint of the United States of America, and 
having come on for a hearing before the Reese ; 


Dudley 2. Bonsel, United States ehkvvtes Judge for the 
y eI 2 - 


de Beith co ee 


Southern District of New York, and upon oral. argument of 
counsel for plaintiff, defendant Chemical. Bank, and A 


Benedict Ginsberg, Ksq., it is hereby 


7 RDERTD that the motion of the United States uf 


\ 


America for 2 preliminary iajuaction is denied subject 


to the follewin;: 


(1) That within-ze- dzys from the date of entry 


this order, defencant Chemical Sank pay over to Benedict 


Ginsberg, attorney gor the defendants Leon ani imilo 


Gounty, New York, entitled Leona anc Evilo kosurgi, v. 2 


Chenies} How Yous Fouk, Docket ito. 7929/66, the sum of 


a sans encsagieenenigiain ancibe 


thhaied 


71-9572 


“he Se 
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a ee ed 
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Exhibit 15 - Order Annexed To 
Foregoing Affidavit ; 


~~ oe 


$215,009, ubich’ sun ‘is the anouat to be paid under 
a settlement entered into by aad between the pertics 
to the seid State court action; and further 

(2) That the said Benedict Ginsberg, Esq. 
purchase with the said $215,000, certificates of | 
deposit of the Chase Manhattan Banlk:; and further 

(3) That the scid Cenedict Ginsberg, Esq. 
have and hold the said certificates of deposit in 
escrow subject to and imnressed with any and all 
liens of the United States of America, and subject 
to any further orcer of this Court which may be made 


with regard to the rights of the United States of 


“America, and any other claimant to the said $215,000. 


Duted: New York, New Yerk 


- March |S” , 1971 


1] 


Te we . on0- 


oe 
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Notice of Cross-Motion 


SUPREME COURT OF THE STATE OF NEW YORK 


This cas? has not 
been assigned to ' 
eres ater are cree ar Sete eee - an I.C.—Part 


COUNTY OF NEW YORK 


SOCIEDAD ANONIMA de INVERSIONS . ° 
COMERCIA\ES ec INDUSTRIALES, 
CROSS-NOTICE 
Plaintiff, OF MOTION _ h 
-against- Index No. 22140/71 


LEONE BOSURGI, EMILIO BOSURGI and 
BENEDICT GINSBERG, 


Defendants, 


ae ey 


PLEASE TAKE NOTICE THAT upon the annexed affidavit 
of BENEDICT GINSBERG, sworn to the 20 day of October, 1971, 
and the exhibits annexed thereto, the undersigned will cross- 
move this Court at Special Term, Part I thereof at the Court- 
house, 60 Centre Street, Borough of Manhattan, City and State 
of New York, on the 4th day of November, 1971, the return date 
of the plaintiff's motion, at 9:30 o'clock in the forenoon of 


that day, or as soon thereafter as counsel can be heard for an 


‘order fixing the fee of the defendant Benedict Ginsberg and 


authorizing him to retain out of the monies now held by him in 
escrow the sum of $78,800.19, plus 40% of the ‘anita and 
increment accruing on the sum of $215,000.00 heretofore delivered 
to him in esccow and subject to the order of the United States 


District Court for the Southern District of New York, and for 


such other and further relief in the premises as may be proper. 


a - 


98 A 458 


Notice of Crass-Moticn 


PLEASE TAKE FURTHER NOTICE that answering affidavits, 


if any, shall be served upon the undersigned at least five (5) 


4 

days before the return date of this motion, 
§ 
Dated, New York, N. Y., : 
. October 20th, 1971. : . ibe 


BENEDICT GINSBERG 

‘ Attorney for Defendants 
Office & P. O. Address 
475 Fifth Avenue 
New York, N. Y. 10017 


TO: GAINSBURG, GOTTLIEB, LEVITAN & COLE, ESQS. 
Attorneys for Plaintiff 
122 East 42nd Street 
New York, N. Y. 10017 


UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
United States Courthouse 

Foley Square 

New York, N. Y. 10007 


CRAVATH, SWAINE & MOORE, ESQS. 

Attorneys for Chemical Bank 
New York Trust Company 

1 Chase Manhattan Plaza 

New York, N. Y. 10005 


‘i p—- 4 La7 25 . ey. wre oaks ek ee Smee 
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Affidavit Of Benedict Ginsberg In 
Opposition To Motion And In Support 
Of Cross-Motion 


SUPP?EME COURT OF THE STATE OF NEW YORK 
COUN’Y O% NEW YORK 


SOCIEDAD ANONIMA de INVERSIONS 
COMERCIALES e INDUSTRIALES, 
AFFIDAVIT IN 


Plaintiff, OPPOSITION 


~against- 


LEONE BOSURGI, EMILIO BOSURGI and 
BENCDICT GINSBERG, 


Defendants. 


BENEDICT GINSBERG, being duly sworn, Ceposes and suys: 


I am the attorney for the defendants Leone Bosurgi 
and Emiliv Bosurgi, referred to herein as “the Bosurgis", 
and in my capacity as the escrow holder of the moneys described 


in the moving affidavit, I am alsoa party defendant. 


This affidavit is submitted in opposition to the 
Plaintiff's motion for summary judgment, to the extent that 
the motion requests an order directing me to turn over the 


moneys I hold in escrow. 


On August 12, 1971 I conferred with my clients, in 
Europe, at a conference attendee by their personal attorney. 
At that conference they acknowledged to me that the documents 
which the plaintiff's attorney hid forwarded to me with his 


letter of August 5, 1971, a copy of all of. which were delivered 


— 


Th 


A 


Luu 


460 Affidavit Of Benedict Ginsberg In 


Opposition To Motion And In Support 
Of Cross-Motion 


by me to my clients, were genuine and authentic; that sajd 
documents were duly executed by the persons whose signatures 
appeared thereon; and that the English translation attached to 
said letters were true and accurate. In this context it should 
be noted that the defendant Leone Bosurgi has a thorough knowledge 
of the English language. He was examined before trial in the 
ction brought by the Bosurgis against Chemical Bank, whose 
counsel, having conducted saic examination, is fully aware of 


Leone Bosurgi's fluency in the English language. 


At the conference on August 12, 1971 my clients also 
acknowledged to me that the obligation asserted ir. the complaint 
herein has not been satisfied and that they are mable to sug- 
gest any basis upon which they could properly request me to 
oppose plaintiff's motion for summary judgment. Accordingly 


I cannot oppose the motion, except to the exte.t described below. 


I object to that portion of the motion which seeks an 
order directing me to turn over the escrow money to the plain- 
tiff. The basis of my objection is that I have a lien on the 
moneys, for my: services. The escrow money came into existence 
solely by reason of my efforts in the action by the Bosurgis 
against Chemical Sank to which reference is made in the moving 
affidavit. I am confident that neithe: plaintiff's attorneys, 


nor the attorneys for Chemical Bank, nor the U. S. Attorney for 


the Southern District, will dispute this assertion. 


ane mga 
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Affidavit Of Benedict Ginsberg In 


Opposition To Motion And In Support 
Of Cross-Motlon 


Accordingly, I request, by the cross-notice of motion 
submitted aerewith, that this Court direct the payment to me of 
my fee, as set forth below, and direct payment of the balance 
as this Court may deem appropriate, all subject to the order 
of the United States District Court to which further reference 


is made below. 


After the action which I instituted on behalf of the 


PS Se a 


Bosurgis against Chemical Bank was settled, I was required to 


make an application to this Court for an order directing 


Chemical Bank to pay the proceeds of the settlement to me, to 


<< 


be held in escrow by me, pursuant to the terms of the Stipula- 
tion of Settlement, which was dictated on the record, by ana 


with the assistance of the Court. 


Before my said application was determined, the United 
States of America brought a proceeding to direct the payment 
cf the proceeds of the said settlement in a manner different 
from that provided in the Stipulation of Settlement. The eppli- 
cation came on before United States District Judge Dudley B. 


Bonsal. who denied the Government's motion and ordered Chemical 


Bank to pay over to me, as escrowee, the said Two Hundred Fifteen { 
Thousand ($215,000) Dollars, with which sum I was to purchase 
a Certificate of Deposit of Tne Chase Manhattan Bank, which 
said Certificate I was to hold subject to further order of the 
United States District Court “which may be made with regard 

to the rights of the United States of America, or any other 


claimant te the said $215,000". ; “he 4 


/ 
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Affidavit Of Benedict Ginsberg In 
Opposition To Motion And In Support 
Of Cross-Motion 


Chemical Bank took an appeal from the aforesaid order. 
The United States Court of Appeals for this Circuit unanimously 


affirmed. 


If this Court should grant plaintiff's motion for 


summary judgment, the claim of the United States of America, 


ee 


based as it is on the contention that the moneys which I hold 
in escrow, were the property of Adriana Bosurgi, the late 


mother of the Bosurgis, must fall. 


The only question remaining for consideration is thus 


the amount of my fee. I was retained pursuant to the agree- 


tom 


ment which is Exhibit "A" hereof. Various payments were made 


te me from time to time on account of that portion of my fee, 
which is not contingent, all as provided for in the agreement, 
and some of the disbursements referred to in the said retainer 


were paid to me from time to time as they were incurred. 


At my conference in Europe on August 12, 1971 I had 


my clients confirm the amount due me. A copy of such confirma- | 
tion, is annexed hereto as Exhibit "B" hereof. The Court will 

note from Exhibit "B" that I am entitled to receive the sum of | 
Seventy-seven Thousand Eight Hundred Six and 14/100 ($77,806.14) 
Dollars plus Nine Hundred Ninety-four and 5/100 ($994.05) 

Dollars of disbursements advanced but not yet reimbursed to me, { 
plus forty (40%) per cent of such sums as have or will here- ’ 
after accrue on the Two Hundred Fifteen Thousand ($215,000) { 


Dollars which has been invested in a Certificate of Deposit & 


as above indicated. 
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Affidavit O£ Benedict Ginsberg In 
Opposition To Motion And In Support 
Of Cross-Motion 


Since the only persons who have an interest in my fee 
or the manner in which it is computed, have agreed to the compu- 
tation which is set forth in Exhibit "B" hereof, the order to 
be made hereon should direct the payment of my fee, in accord- 
ance with the provisions of Exhibit "B" hereof, subject however 
to the further order of the United States District Court for the 
Southern District of New York. Upon the entry of an order by this 
Court, such as requested above, I will promptly make application 
to the said United States District Court for permission to dis- 
burse the proceeds of the escrow money as directed by the order 


of this Court. 


In view of the foregoing I hereby respectfully request 
that my cross-motion be granted and that my fee be fixed at, 
and that I be authorized and permitted to retain out of the sum 
I hold in escrow, as and for my fee and for my disbursements, the 
sum of $78,800.19, plus 40% of the amount which will accrue as 
interest on the sum of $215,000.00 heretofore paid to me in escrow, 


as aforesaid. 


cia mesic caastseansata ana 
Benedict Ginsberg 


Sworn to before me this 


20th day of October, 1971. 


Pa 
Notary P, oe TeiCHMay 
Onssie hl? 39.25" 
Comaiyy ied in 
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Exhibit A - Retainer Annexed To 
Foregoing Affidavit 
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tm ~ 5 ae | _ 2 = _ furoewte& - ~ anand at ~A~—4 
i with a legal action to be insvituted asainst Caemical 
f Se PV me or wes ~ ~ ~aAF -_“—"5 ment en -- 
j York Drugs. Company ..end, | > eemec appropriate oy you, : 
- oad aR Amen * . . - - stamens e we - < +a et cele 
| Gesencanss co recover ce Ges susvaeanec oy US 22 connec yon Ve wm Wee 
| nent 5 awe =A pn ton ° Jeep an wwsnuwe Ke < a%% tun as a Re - 
2 Coreaein L0aNns amG OveAaesse ~anvesvanents DranACupas yY invoivins Be fey Lalo de le ers 
‘ - * aen ~ bs tte - * 
de France, anc. 2NGQ ONE HeSsse wanKLer ’ 


a es ede eel edo RS dente Carney ene > aivieianeaaamar ay Ae elon Sa IS 
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Be < ae ” 5 4 a A oa ~ , 

In consideration o2 tne services rendered and to ce 
ve) . @ - ade d e028 te %e ad a ated au do “a “45 oe tane tl aw 
oy you 4m commecsion wits. saic acvion ana vce preparacion 

ot set + - ++ - ~ ad ~ vara e . * ‘ . a ar a et 
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eceive a fixed fee totalling $17,500. 


Sy 


'? $8,500. 00 -= immediately, 


$4,500.00" «=. prior to the commencement of pre-trial 
; proceedings, . 


‘7 $l, 500.00 ° 


nen the case ts placed on the trial 
alenéar or, if che litigasion termi 
am ir ates earlier, upon its termination. 
+ 2. ‘In addition to said Zixeé tec, you will receive a contingent 
ie ae aeons fee equivalent so 40/5 of thas portion of the amounts ocoverce 
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es, , and of Gisdursements hereafcer incurred. 
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Exhibit B - batted datePaucust 12, 1971 | 


b 
Benecict Ginsberg, Esq. , 
475 Fifth Avenue : ° } 
New York, New York 10017 ‘ 
Re: Bosurci v. Chemical Bank } 
Dear Sir: ’ 
This will confirm our understanding with respect to fees 
in the above matter. 


Pursuant to the terms of our retainer, C€ated December 1966, 
you were to receive and you hzve received tne sum of $17,500. 
You were also to receive a contingent fee of 40% of the 
amount of the recovery in excess of said sum of $17,500 

and of tne Gisbursements thereatter incurred, wnaich = ad-= 


* pee 


, 
vanced by you, would be reimbursed by us. Total disdurse- 

ments were incurred in the amount of $2,984.65. Accordincly, 

your 40% is to be computed on tne total recovery in excess of : 
$17,500 plus $2,964.65, to wit, $20,484.65. You were holding , 
in escrow a certific*te of deposit issued April 29, 1971 5; 

Chase Manhattan Bank in the amount of $215,000. 40% of the 

net of $215,000 minus $2,984.65 is $77,606.14. You are to 


receive that sum plus $994.05, waich you spent in disburse- 
ments not previously reimbursed to you. You are also to 
reccive 40); of tne sums waich have accrued or will hereafter 
accrue on the $215,000 and on the increment thereof. 


a 
Vv 


Yours truly, 


P.S. I acknowledge receipt of a vhotocopy of the renewed 
Certigzicate of Deposit Gated July 28, 1971 in the 
amount of $217,485.94, which amount represents the 
6um originally deposited together with accrued interest 
thercon to July 28, 1971. I understand that you wili 

roll over" this amount, from time to time, until you 
are permitted by an appropriate order of the court to 


disperso ‘the funds. bak me Pies 
MLA, (So sai 
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SUPREME COURT OF THE S'TATE OF NEW YORK 
This case has not 
COUNTY OF NEW YORK been assiyned to 
an 1.C. Part 


| 
| 
- __pnweacrcescssooesnaennesaederem x | 
| SOCIEDAD ANOUIMA de INVERSIONES 
; COMERCIALES e INDUSTRIALES, arene | 
Plaintiff, AFFIDAVIT 1 
-against- 7 
Index No. 14 
LEONE BOSURGI, EMILIO BOSURGI and 22140/71 
BENEDICT GINSBERG, | 
Defendants. | 
Bich nee aan aren eae ARE NEI cence x 
STATE OF NEW YORK, ) 
SS.: 
COUNTY OF NEW YORK, ) 
JOHN A. LUCIDO, being duly sworn, deposes and i3 


says: 

1. I am an attorney associated with Cravath, 
Swaine & Moore, attorneys for Chemical Bank (hereinafter 
“the Bank") in two pending actions {involving the Bosurgi 
brothers, one in this Court, Bosurgi v. Chemical Bank, 
Index No. 7939/66, and one in the United States District 
Court for the Southern District, Unite States v. Bosurcl, 


71 Civ. 928. I submit this affidavit on behalf of the Bank 


4n opposition to (a) the motion of plaintiff to consolidate 


this action with Bosurri v. Chemical Bank and (b) the cross- 


—— 


motion of ‘the defendants for an order fixing @.. Ginsbers's 
fee and authorizing, him, subject to the order of the Federa+ 


Coyrt, to retain the amount so fixed out of the funds paid 


vy fhe Bank to him'as escroxee in settlement of Bosurri Vv. 


in| 
{ | 

| 

eet ee Chemical Bank. . 
\4 
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' Affidavit O£ John A. Lucido 
.In Opposition 


2. In Bosurri v. ' Chemical _ Bank the Bosurgis 
claimed that in the latter part of 1963 the Bank “made an 
unautnorized investment of securities neld by them ina 
joint éuateaion account at the Bank. The Bosurgis’ clain 
was settled on Septemoer 15, 1979, when they and the Bank 
dictated on the record the stipulation annexed to tne ; 
complaint herein as ExX<s 2. : 

3. Under the terms of that stipulation, 7215,990 
was to be paid by the Bank to Ir. Cinsberg as escrovwee : 
pending, determination of IRS claims asserted against the 
Bank arising, out of its relationship as custodian of tne 
funds of the Bosurgi brothers or of their mother, Mrs. 

Adriana Bosurgi. In addition, the stipulation provided t: 
the parties shall agree upon a formal written stipulati 

which would incorporate the substantive terms of the stipul- 
tion dictated on the record in addition to new matters to be 
negotiated by the parties. The stipulation dictated on the 
record did net contain any provision for discontinuance of 
the action. 

4, Thereafter, the parties exchanged drafts (each 
of which contained a provision for discontinuance) but were 
unable to agree upon a formal written ekteatacien. Mar. 
Ginsberg, then applied in the action for an order to enforce 
the settlement by directing Chemical to pay to him as 
escrowee the sum of $215,000. While that application was 
pendinr, the parties were temporarily restrained by order 
of the United States District Court (Ex. 14 to Gottlieb 
Aff.) at the instance of the United States Government which 
had made jeopardy assessments against the Bosurgi brothers 


and the Bank, each in excess of $215,000, and had comnenced 


x 


ee eee 
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the iforssatd action, United States v. Bosurpi. 


5. The custodian account of the Bosurgi brothers 
Wan the sueeessor of a custodian account opened at the Rank 
by aid tn the name of Mrs. Sosurri in 1954. irs. Bosurgi's 
custodian account agreement provided for powers of attorne; 
in the two brothers. In April 1963 Leone Bosurg! exercised 
his rover of attorney and instructed the Bank to close out 


nis mother's custodian account and to open a new custodian 
zecount in his name and that of his brother. Prior to caus- 
ine the transfer of the funds, Leone Bosurgi failed to 
inferr toe Cherical Bank officer with whom he was dealing 
that Urs. Bosurgi had died-the prior month. 

6. In United States v. Bosurgi the United States 
claims that the securities in the Adriana Bosurgi custodian 
account at the time of her death in March 1963 were owned 
by her and are includible in her taxable estate; and that 
the Bosurgi brothers, as transferees, and the Bank, as 
custodian, are liable for tne estate taxes owing. The 
complaint asks, among other things, for the United States 
District Court to find that the United States has valid 
liens for its tax claims and to foreclose those liens 
avainst the Bosurrl v. Chemical Bank settlement fund. 

7. The Bank has anewered in United States v._ 
Nosure!, denyinr any liability, and has asserted cross- 
clains arainst the Bosurgi brothers. Those claims allege 
thit, 1f the Bank is held liable, the Bosurgis are liable 
over to the Bank principally because of Leone Bosurgi's 


f2ilure to disclose his mother's death at the time the power 


of attorney was exercised. To the Bank's knowledge, no 


, 23> 


+ ee rR 


: 
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other defendant has answered. ‘lhe cross-claims, which were 


— 


served on Mr. Ginsberg pursuant to CPLR § 303, have not been 4 
answered and the Bosurgis, throurh Mr. Ginsberg, have moved 
to vacate and set aside the Bank's service of third-party 
process. | 

8. The motion of the United States for a pre- 
liminary injunction enjoining transfer of the settlement 
funds to Mr. Ginsberg pursuant to the stipulation was denied 
by the Hon. Dudley B. Bonsal on March 15, I97F (Be. 25 to 
Gottlieb Aff.), subject to the Bank paying over the 
$215,000 to Mr. Ginsberg and his purchase cf certificates 
of deposit to be held in escrow "subject to and impressed 
with any and all liens of the United States of America, and 
subject to any further order of this Court which may be 


made with regard to the rights of the United States of 


America, and any other claimant to said $215,000". 

9. Thereafter, the Bank complied with Jucge 
Bonsal's order and, on information and belief, Mr. Ginsberg 
advised this Court that his application for an order 
directing oavennt: wae thereby rendered moot. 

10. On June 10, 1971, lr. Ginsberg wrote to Mr. 
Justice William Kapelman, with whose assistance Bosursi v. 


Chemical Bank had been settled, requesting him to schedule 


a hearing at whicn his fees would be fixed. In that letter 


Mr. Ginsberg disclosed that this action had been instituted. 


_the United States and plaintiff. 


11. The Bank responded to Mr. Ginsberg's letter 


| 

Copies of the letter were sent to attorneys for the Bank, 
é \ 
} 


by objecting to the stated purpose of the hearing and the 


oe ; Ajo! f 
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manner in which the application had been made. The Gank 
argued in that letter that the stipulation narrowly limite: 
remaining areas for possible future adjudication. ‘The 
Stipulation in this regard had provided: 

"In the event of any dispute or difference of 
opinion with respect to the terms hereof or the 
manner of effecting the same or the odligation 
of plaintiffs' attorney with respect to the escrow 
funds, such issue or issues shall be referred to 
Mr. Justice Kapelman for determination oy him as 
an arbitrator, either upon affidavits or upon 
testimony, as he ray deem appropriate, with the 
decision which he may render on such issues to 
be deemed the decision of an arbitrator, it being 
understood that this method is being selected sc 
that the determination so made shall be final and ' 
non-appealabdle." 

12. The Bank also contended that the question of 

Mr. Ginsberr's fee was not a dispute or difference of 
opinion with respect to the terms of the stipulation or the 
manner of effecting the same or the obligations of ilr. 
Ginsberg with respect to the escrow fund. The stipulation } 
F: f 
clearly provided that the ‘entire amount of the settlement” | 
should be held in escrow pending determination of the claims ; 
, t 
and the intent of that provision just as clearly was to 
ensure that the “entire amount" would be available for satis- 
faction of those claims if they were ultimately upheld. In |! 
fact, the question of Mr. Ginsberg's fees wzs not raised 
until February 23, 1971, when, at a hearing on the Bosurgis' 
application for an order directing payment, the Bank is 
advised the Court that the IRS opposed payment over of 


the $215,000 pursuant to the stipulation and Mr. Justice 


Kapelman himself raised the possibility of a new compromise 


arreement of the parties, wisicn might be sati: ctory to 
the IRS, whereby the Bank would release to Mr. Ginsberg a 


ot fan af #4 ant tb Daman Pesca? coh @ ab omen? & a Ate oo ‘ 


his fees and would hold the balance in a joint account with 
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llr. Ginsberg to be main. .ined at the Bank pending determina- 
tion of the IRS claims. Subsequently, the partics explored 
the compromise surpested by the Court but were unable to 
reac) arreement.) 


13. Over the protests of the Sank, Ar. Justice 


Kapelnan ranted ‘Ir. Ginsberg's request for a hearing 3 


2 


the Banl:, as a courtesy to tne Court, agreed to attend. The 
conference before Mr. Justice Kapelman took place in his } 
chambers on June 22, 1971, and was attended by iir. Ginsberg, 
and attorneys for plaintiff, the United States and the Bank 
Mr. Justice Kapelman indicated that the Bank had raised 2 
serious question as to his power under the-stipulation ‘to 
fix tr. Cinsberg's counsel fees and that in any event iit. 
Ginsberg would have to proceed on papers with notice to 

all interested parties. In the four months that have 
clapsed since that conference with Mr. Justice Kapelman, 

ir. Ginsters has not applied in Bosurci v. Chemical Bank 
for an order fixing his fee and tuere is no matter present 
pendins in that acticn, plaintiff's assertions to the 


contrary notwithstanding. In view of defendants' cross- 


motion in this action, we_assume Mr. Ginsberg would concede 


that a similar application is not now pending in’ Bosurgi 


v. Chemical Sank. | 
14. The Bank contends that consolidation of this 

actjon with Rosurpi v. Chemical Bank would be entirely 

dmororcr. There are no common questions of law or fact; 

Ainieed, there 15 no question at all now pending in Bosuryi 

v. Chemical Bank. ° Moreover, any issues which may properly ; 


be raised in the future under the terms of stipulation do 


not encompass questions of title or questions of liens, 


~~—< 
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whether asserted by Mr. Ginsberg or the United States I 

Government. Far from simplifying mat *3, consolidation r 
! 

of a newly commenced action, in which there has been no lis 


discovery and to whtch the Bank is not a party, with one 
commenced in 1966 and settled in 1970 would only unfairly ti 
| complicate and prolong the final administration of the 


settlement stipulation. For example, if the actions were 


consolidated over the Bank's protest, it is unknown whether, 
as provided in the stipulation, future determinations will 
be final and non-appealable. 
15. The Bank takes no position on the merits 

of plaintiff's summary judgment motion. 

16. We would note, with respect to that summary 
judgment motion, that the United States is an adverse 
claimant to the fund; and that the Federal Court has said 


that the fund is impressed with any and all liens of the 


United States, subject to any further order which it may 


make with regard to the rights of claimants to the fund. 
Accordingly, it would have been more orderly if, instead of 
moving for summary Judgment in an action to whicn the 

United States was not a party, plaintiff nad sougnt to 
intervene in United States v. Rosurpt in order to establish 
its claimed entitlement to the fund. Judge Bonsal's order 


4ndicates that such a request for intervention would have 


been readily permitted. In any event, in view of the 
outstanding Federal Court order it would be appropriate 


for this Court as a matter of comity and in the interests | 


-7T- 


, 
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of the orderly adminis‘ ration of the adverse claims to deny 
tie summary judgment motion at this stage of litigation 
without prejudice. 

: 17. The same reasons which sunness thes the 
summary judgment motion at this time should be denied 
without prejudice require a similar disposition with 
respect to defendants' cross-motion. In that connection, 
it is relevant that Mr. Ginsberg stated on reargument of 
the preliminary injunction motion that he is "not particu- 
larly concerned about when [his] fee is paid" (Tr. 39). 
Certainly any question of Mr. Ginsberg's entitlement to 

an award of counsel fees out of the settlement fund is 
inextricably tied to the question of title raised by plain- 
tiff and the validity of the liens claimed by the United 
States. 

18. If the United States intervenes in this 
action and if this Court should cetermine that rigntful 
title is in plaintiff and that the aforesaid siains of 
the United States are without merit, then the Bank would 
be neutral with respect to Mr. Ginsberg's fee application. 
On the other hand, if the United States intervenes and 
this Court upholds its claims, then the Bank contends 
that Mr. Cinsberg is not entitled to an award of 
counsel feces out of the settlement fund because (a) by 
agreeing to a stipulation providing for the “entire amount 
of the settlement" to be held available for satisfaction 
of the IRS claims, he conditionally waived whatever rights 
he might otherwise have had to such an award and (b) the 
Government's liens under the Internal Revenue Code would 


~~ 
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include a special estate tax lien which attached to the 


Securities at the time of Mrs. Bosurri's death in March 
Cc 


—_ 


1963, well before Hr. Ginsberg's lien, if any, attached to 
the settlement fund to which those securities may be traced. 


In cact, any lien of Mr. Ginsberg has not yet attached, as 


Government's preliminary injunction motion: 


“THE COURT: ... 


~Z 


"I don't think you have - lien because the money 
is now in Chemical Bank and it is a settlement vittnout 
costs and disbursements and so it seens to ne Lt it 
your ilen attaches as to any money tnat these 
Bosurgis mi;ht get when and if they get anv. 
seems to me that is where your lien will attach 
but I don't think there is any lien now. 


fOr 
> 
~ 


res 


"MR. GINSBERG: With all due respect, I think 
my lien attaches when the action was instituted, 
but we need not determine that issue. 


"THE COURT: You are quite clear there is 
no licn on the fund as you are holding here as 
escrowee. 


"MR. GINSBERG: Not because I am going to 
hold it as escrowee. 


"THE COURT: I understand there ‘ts no lien 
at all on the fund and that would be something 
that will materialize when the dispute is resolved, 
All rignt." (Tr. 51) 


ee 


Sworn to before me this 


29th day of October 1971. 
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(Printed herein at page 33) 
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(Printed herein at page 49) 
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CERTIFICATE PURSUANT TO CPLR 2105 


I, ALAN C. KRIEGER, an attorney-at-law associated 
with the firm of GAINSBURG, GOTTLIEB, LEVITAN & COLE, 
attorneys for the plaintiff-appellant-respondent in this 
action, do hereby certify pursuant to CPLR Rule 2105 
that the foregoiny record on appeal has been compared by 
me with the originals on file in the Office of the Clerk 
of the County of New York and found to be true and com~ 
plete copies of said originals and the whole thereof -of 
the notices of appeal, the order appealed from and all the 
papers wnich were used in the court below and which are 
specified in the order appealed from and the whole thereof 
now on file in the Office of the Clerk of New York County. 


Dated: April 12, 1973. 


Alan C. Krieger 


LIVI 
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UNITED STATES OF AMERICA, See z { .2- 
Plaintiff, Rae, Tee ee 
: ' OPINION AND ORDER 
_~against- s8ar "53 8) Rave aoch 
: MED | tale 
LEONE BOSURGI, et al., 3 béeek 5 ae ae 
* ae Ft» ¢ 
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APPEARANCES: sian 


HONORABLE PAUL J. CURRAN 
United States Attorney 
Attorney for Plaintiff 
By: DAVID P. LAND, ESQ. 
‘Assistant United States Attorney 
Of Counsel 


BENEDICT GINSBERG, ESQ. 
Pro Se Defendant Attorney 


GAINSBURG, GOTTLIEB, LEVITAN & COLE, ESQS. 
Attorneys for Defendant Sociedad Anonima de yea Wier 


Inversiones Comerciales e Industriales 


("SAICI™) 
SAMUEL GOTTLIEB, ESQ. 
ALAN C. KRIEGER, ESQ. 
Of Counsel 


By: 


CRAVATH, SWAINE & MOORE, ESQS. 
Attorneys for Defendant Chemical Bank 
New York Trust Company 
By: ANDREW TASHMAN, ESQ, 
Of Counsel 
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KEVIN THOMAS DUFFY, D.J.- 

The United States of America® ( hereinafter 
“united States"), Chemical Bank New York Trust Company 
(hereinafter "Chemical Bank"), Benedict Ginsberg (herein- 
after "Ginsberg") and the Sociedad Anonima de Inversiones 
Comerciales e Industriales (hereinafter "SAICI") have each 
moved for routed judgment in this tax proceeding .2/ The 
United States, as plaintiff in this action, is attempting 
to obtain a judgment | for the federal taxes allegedly due 
from the estate of adriana Bosurgi, an Italian citizen and 


«“ 


non-resident alien ot the united States. The original de- 
fendants herein were Chemical Bank and Leone and Emilio 
Bosurgi, the sons of Adriana Bosurgi. SAICI and Ginsberg 
were later added as defendants. 

This action is intimately related to two earlier 
lawsuits in New york State courts involving the same parties 
(except for the United States). In 1966, Ginsberg was re~ 
tained by the Bosurgi brothers to sue Chemical Bank for 
alleged mismanagement of a custodian account at Chemical 4 
Bank which had been opened by their mother in 1954, and which 
was maintained in their names after her death in 1963. The 
suit was filed in 1966, and on September 15, 1970, a stipula- 


tion settling the suit for $215,000 was dictated into the 


record in open court. However, before Chemical Bank paid 
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any money to the Bosurgis, this suit was instituted on 
March 2, 1971. Shortly thereafter this Court entered an 
order, dated March 18, 1971, that required Chemical Bank 


to pay $215,000 to Ginsberg, who was to hold the amount in 


Son 


escrow pending further order of this Court. Then in June 

| 1971, another suit was instituted in the State courts. 
This oae involvé@a a claim by SAICI that the funds involved 
in the other State court suit belong to SAICI and that the 
Bosurgi brothers were holding those funds in trust for 
SAICI's benefi.. That suit was ultimately consolidated 
with the Bosurgis' action against Chemical Bank.2/ on 
December 12, 1973, the State court found that the surgis 


held the assets in the Chemical Bank account as trustees 


for SAICI and that SAICI was entitled to the $215,000 settle-- 
ment. It further ordered that the $215,000 was subject to 
a "retaining lien" in favor of Ginsberg for his services as 
an attorney. The Court set the amount of Ginsberg's fees at 
$68,080.37 plus 35% of all accrued interest to the date of 
payment plus his unreimbursed disbursements of $994.05. 

Three issues are raised by the summary judgment 
motions: 

1) Does the State court ruling that the Bosurgis 

held the funds in Chemical Bank as trustees for SAICI 


bind this @ourt? 


6 ne eee a ee 
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2) If not, did the Bosurgis hold the funds 
as trus’:ees for SAICI? 
3) Is the fee awarded to Ginsberg appropri- 


ate and should he be allowed to collect it now? 


I. BINDING EFFECT OF STATE COURT JUDGMENT 


“Although the United States was fully aware of the 
State court ‘proceedings and informally participated therein, 


& < 
it was not a formal party therein.3/ In somewhat atest nee 


circumstances the United States Supreme Court has indicated 
that "when the application of a es statute is involved, 
the decision of a State trial court as to an underlying 
issue of State law should .. . not be controlling." 
isiiaiimitiamae Se. Estate of Boasch, 387 U.S. 456, 465 (1967). 
The Court held that in such circumstances a federal court 
should give “proper regard" to the rulings of the State court. 
It concluded that such an approach "would be fair to the tax- 
payer and protect the federal revenue as well." 387 U.S. at 
465.4/ 

“In determining the proper regard to be given the 


State court proceedings in this particular case, I note that 


the judgment entered was not a default judgment, but rather 


was entered on the basis of a motion for summary judgment. 


ee 
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Furthermore, I do not beliew that the State court proceed- 
ings were in any way collusive as has been suggested by 
the United States. In making this suggestion, the United 
States relies principally on the fact that SAICI did not 
commence its State court action until it appeared that the 
Bos’ cgis' $215,000 recovery from Chemical Bank might be sub- 
ject to federal gstate tax liability. I find this argument 
unpersuasive. There was no reason for SAICI to be concerned 
about these proceedings until such tax liability was asserted. 
Up to that point the Bosurgis had adequately represented - 
SAICI's interest. Not.until this action was instituted was 
it important for SAICI to establish that it was the owner of 
this fund. cote 
The government also argues that the failure of the 
Bosurgis to appear in this action demonstrates collusion. I 
fail to see why. Since the Bosurgis were suddenly faced, 
with the assertion of a substantial federal tax liability 
($650,000 plus), they may well have wanted to avoid further 
connection with this litigation and thus leave it to SAICI 
to vindicate its interest. 
If the government seriously desires to suggest 
collusion, it must produce some evidence to that effect. 


Fkitcroft v. Commissioner, 328 F.2d 449, 454 (9th Cir. 1964):. 


It has failed to do so here. Indeed, in discussing the 
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factors to be considered in determining whether there was 
collusion in the State court proceedings involved in 
Flitcroft, two of the factors listed by the Ninth Circuit 
were “whether the federal tax authorities have notice of 
the State court action" and whether the State court reached 
the correct result." 328 F.2d at 455. I will discuss the 
latter issue in part II, but as to the question of notice, 
the United Statés certainly had notice of the State court 
proceedings in this case; the parties in the State court 
seemed anxious to have the government join in that proceed- 
ing. I conclude that the State court proceedings were not 
collusive.3/ 

Thus, there is no reason not to give proper re- 
gard to the State court proceedings herein. Indeed, since 
such interests as judicial economy are enhanced by allowing 
competent State tribunals to decide issues of State law, 
see Klein v. Walston Co., 432 F.2d 936, 937 (2d Cir. 1970), 
I think that it is proper here to give considerable weight 
to the fact that the State court has found that SAICI is the 


owner of the funds in the Chemical Bank account. See 


Miglionico v. United States, 323 F.Supp. 197 (N.D.Ala. 1971) .8/ 
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II. WAS SAICI THE REAL OWNER OF THE 
BOSURGIS' ACCOUNT AT CHEMICAL BANK 

The State court found that the money on deposit 
with Chemical Bank was held by the Bosurgis for the bene- 
fit of SAICI. That decision was based on documentary 
evidence submitted by SAICI on its motion for summary judg-. 
ment. Ginsberg, on behalf of the Bosurgis, admitted that. 
the documents mse genuine. They consisted of a trust _— 
strument signed in 1954, which indicated that the Bosurgis 
were to maintain an account in New York for the benefit of 
SAICI and various pieces of correspondence dated between _. 
1955 and 1962, from ‘sh Bosurgis to SAICI in which the Bosurgis 
acknowledged that the New York account was held for SAICI's 


benefit. 2/ 


As counter evidence the United States offers un- 
contested documentary evidence as follows: 

First, that there was no indication given to 
Chemical Bank that the account was other than a personal ac- 
count. 

Second, that the income taxes paid on dividends 
paid into the account were paid by Mrs. Bosurgi.8/ es ee 


Third, that the income taxes on the account should 


have been paid at a rate of 30%, rather than the 15% actually P 


paid, if SAICI was the owner of the account .2/ ees 
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Fourth, that the financial statements of SAICI, 
filed with the Uruguayan government, do not list the trust 


account as an asset. 


These four factors do not deny the existence of a trust 


agreement in any way. At best they establish that SAICI 


may be a secretive organization (the trust agreement recites 


that the persons: behind SAICI desired to keep secret their 


participation in financing a joint venture with the Bosurgis) 


r 


and that there. may be some liability to the United States 


1? = - a? 


(and perhaps Uruguay) for income taxes. 


“tn ‘looking at the evidence before the State court, 


fe 
the United States notin that the fact that the Bosurgi ac- 
ee 


count was — some months before the trust agreement was 


purportediy signed is evidence that there was no such agree- 


ment. However, the trust agreement recites that it is a 


confirmation of an earlier oral agreement. 


While the government quibbles about the authenti- 


city of the evidence before the State court, five members 


of the Appellate Division of the New York Supreme Court 


found it sufficient to order the State trial court to enter 


summary judgment on SAICI's behalf. I have already indicated 


that I feel that considerable regard should be given to the 


decisions of the State court in this case. Since the govern- 


ment fails to offer any convincing evidence that controverts 
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the existence of a trust, SAICI's motion for summary judg- 


ment should be granted. 


III. ATTORNEYS’ FEES 


Since the Chemical Bank account was the property 


of SAICI,10/ it is not subject to any federal estate tax 
liability. Thus this Court has no further interest in this 
suit. The possibility of estate tax liability having been 
eliminated, there is no basis for continuing the order re- 
quiring Ginsberg to hold the $215,000 in escrow. The dis- 
pute between Chemical and Ginsberg as to when the sease 


court stipulation permits payment of Ginsberg's fees is a 


matter for determination in the State courts. 


1. SAICI's motion for summary judgment is granted 
and the complaint against it is dismissed. 

2. The United States' motion for summary judgment 
is denied. 

3. Ginsberg's motion for summary judgment is 
granted in so far as the complaint against Ginsberg is dis- 
missed. 

4. Chemical Bank's motion for summary judgment 
is granted ani the complaint against Chemical Bank is dis- 


missed. 


10. 
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5S. The order of this Court dated March 18, 
is 


1971, setting up the escrow account in this matter, 


vacated. 


6. The default judgment against the Bosurgis 


(in rem) is vacated.11/ 


SO ORDERED. 


Dated: New York, New York 


February 25, 1975. 


saietittieieees 10:7... . seas aeniaeeatatadie a, nanan 
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FOOTNOTES 


Although the United States has not withdrawn its motion for 
summary judgment, it has submitted an affidavit suggesting 
the there is a genuine issue of material fact involved 
herein that requires a trial. Specif.cally, it suggests 
that the State court proceedings discussed herein may have 


been collusive against the .nterests of the United States. 


The Supreme Court initially refused to consolidate the 
cases, but it was later ordered to do so by the Appellate 


Division. 43 App. Div.2@ 519, 344, N.¥.S.2d 75. 


1 am not unmindful of the fact that the United States Attor- 
ney was represented at a conference held before the State 
Court Justice and that the United States addressed letters 
to the State court indicating its view of the proceedings. 
However, I am not persuaded that the United States had such 
a “laboring oar in the controversy" so as to consider it a 


formal party. See Drummond v. United States, 324 U.S. 316, 318 
(1945). 


See Cheng Yih-Chun v. Federal Reserve Bank of N.Y., 442 F.2d 


460, 463 (2d Cir. 1971). 


Ce ie eel ee er Oe © 


12. 
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The extent to which the United States is grasping at 
straws in order to avoid the consequences of its refusal 
to walk across the street to the New York County Court- 


71 


house is seen in its al'tegation that collusion is indi- 


cated by the fail f SAICI and Ginsberg to serve the 
record and their briefs on the United States when they 


appealed in the State court proceeding. In making this 
argument, the government fails to admit that it had re- 
ceived their notices of appeal and that it attempted to 


file a letter-brief with the Appellate Division. 


ral 


In its argument that this Court should ignore the State 
court proceedings, the government suggests that the State 
court could not act because of this Court's order of March 
ig, 1971. 1 disagree. That order simply directed Ginsberg 
to hold the fund in escrow until further order of this 

e order in no way indicated that the then pend- 
ing State court proceedings should be stayed. The New York 
courts could and did determine which of the parties before 


it was the owner of the account at Chemical Bank. The 


’ 


United States is not bound by that decision in this proceed- 


ing, but « will give proper regasd to the State court deci- 


sion pursuant to Bosch. 


9/ 
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The United States suggests that these facts cannot be 
considered because they are not within the personal know- 
ledge of SAICI's attorney, who filed the only affidavit 

in this Court in support of SAICI's motion for summary 
judgment. See Fed. R. Civ. P. 56le). I find it sufficient 
that these facts are in the record of the State court pro~ 


ceedings whieh is before this Court. 


The government does not offer any tax returns filed by 
Mrs. Bosurgi, but rather submits Chemical Bank's Form 1042S 
Return showing the name of the owner of the account, its 


income and the tax withheld. 


The difference is attributable to the existence of a tax 


treaty with Italy, but not with Uruguay. 


The trust documents before the State court indicate that 


the entire account was the property of SAICI and the State 


court so held. 


This disposition moots the issue of whether discovery 


should go forward. 
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States of America, appeals to the United States Court of 


Appeals for the Second Circuit from the order of the 
United States District Court for the Southern District 
of New York (Honorable Kevin Thomas Duffy) dated February 
25, 1975 and filed with the District Court on February 25, 
1975. 
Dated: New York, New York 

April 21, 1975. 


Yours, etc. 


PAUL J. CURRAN 

United States Attorney for the 

Southern District of New York 

Attorney for the United States 
of America. 


By: 


Assistant United States Attorney 
United States Attorney's 
Office 
One St. Andrew's Plaza 
New York, New York 10007 
Telephone: (212) 7910054 ’ 


TO: GAINSBURG, GOTTLIEB, LEVITAN & COLE, ESQS. 
122 East 42nd Stxeet 
New York, New York 10017 
Attorneys for Defendant Sociedad Anonima 
de Inversiones Conmerciales 
e Industriales 


BENEDICT GINSBERG, ESQ. 
475 Fifth Avenve 
New York, New York 10087 


CRAVATH, SWAINE & MOORE, ESQS. 

One Chase Manhattan Plaza 

New York, New York 10005 
Attorneys for Defendant 
Chemical Bank New York Trust Co. 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ee 


UNITED STATES OF AMERICA, $ 
Plaintiff : 71 Civ. 928 
(KTD) 
-against- 
LEONE BOSURGI, et al., : ORDER ¢ 
° . 7 ' ¥ 
Defendants. : a I loo 


Defendants Sociedad Anonima de Inversiones 
Commerciales e Industriales ("SAICI"), Benedict Ginsberg 
and Chemical Bank New York Trust Company ("Chemical") each 
having moved to dismiss the complaint of plaintiff, the 
United States of America ("United States"); and Benedict 
Ginsberg having further moved for permission to distribute 
a fund currently held by him in escrow pursuant to an order 
of this Court dated March 18, 1971, and a stipulation 
entered into by Mr. Ginsberg on September 15, 1970; and the 
Court having filed its opinion and order on February 25, 
1975, granting said motions, finally disposing of all claims 
of the United States, vacating the March 18, 1971, order, 
but leaving unresolved certain cross-claims and third-party 


claims of defendant Chemical, it is 


ORDERED that the aforesaid February 25, 1975, order 
is amended as follows: 
A. The complaint of the United States is 


dismissed against defendants SAICI, Benedict Ginsberg and 


Chemical on the merits with prejudice; and the Court 
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determines that: 

(1) all claims of the United States have been 
resolved by this Court's aforesaid order; 

(2) the claims of the United States are tax 
claims arising out of transactions and circumstances 
that took place more than 12 years ago, and any further 
Gelay in the final resolution of these claims may cause 
Substantial prejudice to all parties; 

(3) an appeal by the United States at this time 
will cause no prejudice to any party and will con- 
tribute to a speedy resolution of Chemical's remain- 
ing claims; 

(4) Chemical's remaining claims which are claims 
for indemnity and claims for litiaation expenses would 
be severable from this action, and Chemical’s indemnity 
claims may well be rendered academic by an early 
appellate ruling on the tax claims of the United States; 

(5) trial of Chemical's remaining claims at this 
time may substantially delay the appeal of the United 
States and this delay will substantially increase the 
likelihood of witnesses and other evidence becoming 
unavailable if a reversal of this Court's order 
eventually makes a trial of the tax claims necessary; 
and 

(6) an appeal by the United States at this time 
which results in an affirmance of this Court's order 
will avoid encumbering both the parties and the Court 
with the unnecessary burden of trying Chemical's 


indemnity claims. 


B. There being no just reason for delay in the 


nr 


‘an 


QF 


. 
VvWU 


~~ 


entry of judgment pursuant to Fed. R. Civ. PF. 54 (b) 


in favor 


of said defendants dismissing the complaint of the United 
States, the Clerk is directed to enter judgment dismissing 
on tne merits and with prejudice the claims and complaint 
of the United States, and severing the action accordingly. 
C. Benedict Ginsberg will continue to hold the 
fund in escrow pursuant to the provisions of the March 18, 


1971, order, to wit: 

"That the said Benedict Ginsberg, Esq. have and 
hold the said certificates of deposit in escrow subject 
to and impressed with any and all liens of the United 
States of America, and subject to any further order of 
this Court which may be made with regard to the rights 


of the United States of America, and any other claimant 
to the said $215,000." 


pending final resolution (including appeals) of all tax 


Claims in this action. 


Dated: April )), 1975, 
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UWITFD STAT®S DISTRICT COURT 
SOUTH* RE DISTRICT OF NFW YORK 


«ee eer er esee erences Sei a -*x 


UNITED STATES OF AMERIC\, 


Plaint L°f-Agoe! Ts “SOTICT OF 
APIPZAL 
-y- 
' Civ. 376 
NY BOSULCT AND TMILLIO BOSURG’, (RTD) 


EXFCITORS OF TRE }STAT™ 0° 
APRLANA BOSURGT, DVCEASFD, 
“HFMICA'. BANK, AS STAT'FTORY 
x-CUTO" OF THE “STAT” GF ADRIANA 
YOURGIT, OFCRASED, LEOMF BOSURCT 
| AN. oY MITTO BOSURGI, SOCIFDAD 

‘HONIMA ©° INVERSIONS 
CORMERCIALES © INDUSTRIALFS, 
AND BENT DICT GINS BFRG, e 


e (endants-Appe llees, 
-an' 


STAT O° ADRIANA 3OSURCT, DUCKASED, : 
AND W. CAMDEREON & SORE, 


siditional Defendants to ' 
inerded Counterclaio and ‘ 
amended Creas-Ciaim ‘or 

Interpaeader of Chemical 

Bank 


-and- 


“HYMICAL BARK, 


Third-Party Plaintit’, 
-agatnat- 


SONF BOSURCI ANI: "MILIO BOSURC, 
INVIVIMIALLY, AS PXECUTORS OF TH? 
TATE OF ADRIANA BOSURCT, DFCTAS' 5, 
1S TRUSTFFS OF A TRUST POR THF BFKYFIT 
"© SOCTFDAD ANONIMA DF IBVERS TON’ 
OMMPRCTALF’ * INDUSTRIALES, AS AG NT 
if SOCIFDOAD ANONTMA OF INVFRSTONS 
TOMMPRCIALFS © INDUSTRIALES AND A 
\CTNTS OF W. “ANDPRSOM & SONS, | “TAT! 
OF ADRIANA ROSIMCT, DECTASFD, sOCTRDAD 
\NOWIMA DT INUTE IONS COMMPRCIALT™ ' 
MUSTRIALE’, AND W, SANDFRSOR & WC, 


Third-Party Defendants. 


PLAS" TAKF WOTIC! that the nintintiftl, United 
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States of America, appeals to the United Statex Court of 
Appeals fer the Secead Circuit from the order and judgeent 
of the United States District Court fr the Sax thera District 
of Hew York (Honorable Kevin Thomas Duffy) dated April ??, 
1975 and filed with the District Court on June 4, 1975. 
Dated: Sew York, New York 
June 18, 1975 

Yours, etc. 

PAUL 3. CURRAN 

United States Attorney for the 

Southern District of New York 


Attegney for the United States 
of America. 
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necene ate nt 


DA P. LAD 
Assistant United States Attorney 
Office % Post Office Address: 
United States Attorney's Office 
One St. Andrew's Plaza 

Hew York, Mew York 10007 
Telephone: (712) 791-0054 


CAIMSBURG, GOTTLINS, LEVITAN & COLE, EtQs. 
12? Kast 47ed Street 
Mew York, New York 10017 


Attorneys fer Defendant Seciedad Anon ime 
de Invereiones Cammerciales ¢ Industriales 


BEMFDICT GINSEERG, ESQ. 
475 Fifth Avemue 
New York, New Yerk 10017 


CRAVATH, SWATME & MO°RE, ESQS. 
One Chase Manhattan Pleza 
Hew York, New York 10005 


Attorneys for Defendant 
Chemical Bask New York Trust Co. 


